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Executive Summary

EXECUTIVE SUMMARY

Introduction

ES.1

ES.2

Acknowledging the concerns in the community over the working hours
situation in Hong Kong, the Government announced in both the 2010-11
and 2011-12 Policy Addresses that subsequent to the enactment of the
Minimum Wage Ordinance (Cap. 608), it would embark on a policy
study on standard working hours (SWH) to lay the foundation for an
informed public discussion on the matter. The Labour Department (LD)
was assigned the task and has now completed the policy study. This
report aims to provide a solid and objective basis for an informed and
in-depth discussion on this important and controversial subject and
stimulate exchange of opinions among stakeholders and people from
different sectors. The discussion will in the end shed light on the
optimal future policy direction, and facilitate the Government in
mapping out the way ahead.

The policy study was undertaken on three fronts. First, LD studied the
systems and experience of other places in regulating working hours (Part
I of the Report). Second, the Census and Statistics Department
collected statistics on the latest working hours situation of employees in
various sectors of Hong Kong. Third, the Economic Analysis and
Business Facilitation Unit of the Financial Secretary’s Office analysed
the data collected to assess the possible impact of introducing SWH in
Hong Kong (Part III of the Report). Towards the end of the report
(Part 1V), we will identify a number of key issues that need to be
discussed in depth among employees, employers and the community at
large in exploring the way forward.

Regulatory Framework in Hong Kong

ES.3

To allow employees days off for taking rest, the Employment Ordinance
(EO) (Cap. 57) has specifically provided for rest days, statutory holidays
and paid annual leave. Currently, there is no general statutory
provision for standard or maximum working hours, overtime limits or
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ES.4

overtime pay in Hong Kong. Employers and employees are at liberty
to negotiate the terms and conditions of employment provided that such
terms and conditions meet the relevant requirements set down in the EO
and other relevant legislation. An employee whose employment
contract provides for overtime pay is protected by the EO against
unlawful deduction or defaults. Overtime pay is also included in the
calculation of various employee’s entitlements. [Paragraph 2.2]

While there is no general statutory provision for standard or maximum
working hours, there are specific regulations under the EO to regulate
the working hours of children (under the age of 15) and young persons
(aged 15 or above and below 18) working in industrial undertakings,
covering the daily working hours, daily rest break, etc. To protect
employees from working prolonged hours without rest, the Government
also proactively promotes the importance of providing appropriate rest
breaks for employees and published a “Guide on Rest Breaks”. Certain
types of work or occupations are subject to working hours regulation,
either in the form of statutory notice (e.g. security personnel), or through
occupation-specific guidelines promulgated by government authorities
(e.g. franchised bus captains and green minibus drivers). [Paragraphs 2.3
to 2.19]

Overview of Global Working Hours Situation

ES.5

Working hours regulation could be traced back to the industrial
revolution in the 18™-19" century. The first international instrument'
on working hours was made by the International Labour Organisation
(ILO) in 1919 upon its inception. According to the ILO, 101 out of
107 countries surveyed have some form of statutory working hours
limits. While 41% of them adopt a 40-hour work week, the rest mostly
set their weekly working hours between 40 and 48 hours. In the Asia
Pacific region, 48-hour work week is most common (46%), while the
majority (67%) of the European Union (the EU) Member States and
other developed countries have adopted a 40-hour work week. In Asia
Pacific, 31% of countries have not regulated maximum weekly limit and
about 31% of the countries mandate a limit of 60 hours or more. As
for overtime remuneration, 71% of the countries surveyed provide an

1

The Hours of Work (Industry) Convention, 1919 (International Labour Convention No. 1) limits hours of work for

employees in industrial undertakings to 8 hours a day and 48 hours a week.
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ES.6

overtime pay rate of at least 1.25 times of their normal salary rate; about
14% provide for less than 1.25 times and another 14% do not regulate
overtime pay at all. [Paragraphs 3.2 to 3.12]

While the global working time situation provides a useful reference in
formulating Hong Kong’s working hours policy, authorities such as the
ILO and Organisation for Economic Co-operation and Development
(OECD) have cautioned against cross-national comparison of different
working hours situation and we must always give due regard to our local
social and economic circumstances. [Paragraphs 3.14, 3.19 to 3.20]

Study of Working Hours Regimes in Other Places

ES.7

We have selected 12 places in our study, including: Singapore, Republic
of Korea (Korea), Japan, the Mainland, Macao, Taiwan, Australia, the
EU (the EU as a whole, with particular reference to the United Kingdom
(the UK) and Belgium), the United States (the US) and Canada. Our
research reveals that a working hours regime comprises at least five
essential components, namely:

(a) Standard or maximum working hours limit: Standard hours
limit is the number of hours that employees are expected to work
on a regular basis (e.g. a day or a week). Many regimes stipulate
an overtime pay rate at which work beyond the standard hours
should be remunerated. Maximum working hours, on the other
hand, protects employees’ safety and health by setting the limit
beyond which any work should be stopped, regardless of whether
additional compensation would be given. [Paragraphs 4.5 to 4.6]

(b) Overtime limit and overtime pay: Overtime limits may be set
by reference to timeframes of a day, a week, a month, a year, a
combination of them and/or any other time period. Overtime
hours may be compensated by overtime pay at a premium
rate/normal rate, or by time-off/compensatory rest period, or both.
[Paragraphs 4.7 to 4.11]

(c) Exemptions: Exemptions from working hours limits are common
and allowed under different categories, such as: (i) by occupation

or job responsibility; (ii) by salary level; (ii1) by industry or sector;
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(d)

(e)

(iv) by size or sales volume of company; and (v) other exceptional
circumstances. [Paragraph 4.12]

Flexibility arrangements: Many regimes allow the statutory
hours limit to be averaged over a certain period of time called
“reference period” (e.g. two weeks, one month or even longer,
etc.), so that employees and employers can schedule working
hours flexibly on a daily and weekly basis. Within the reference
period, any hours beyond the standard limit in individual
days/weeks can be worked without resort to overtime pay, as long
as the average working hours do not exceed the statutory limit.
Other flexibility measures include tailor-made working hours
systems for specific industries or occupations and an “opt-out”
arrangement. [Paragraphs 4.13 to 4.14]

Rest period: Rest period, which aims to preserve employees’
safety and health, usually takes three forms: (i) rest breaks within
a working day; (i1) daily rest periods between two consecutive
working days; and (iii) a weekly rest day. [Paragraphs 4.15 to
4.18]

Observations on Regime Design

ES.8 We have identified the following five issues that are crucial to the
design of any working hours regime, namely:

(a)

(b)

Definition of “working hours”: Among the 12 economies
studied, six have defined “working hours”, which generally
comprises the element of “the time during which the employee is
at the disposal of the employer”. Eight legislated for daily rest
breaks to be taken during the working day but most do not
stipulate rest breaks, and for that matter meal breaks, as working
hours. In the EU, “on-call” time would amount to working time
when an employee is required to be at his place of work during
that “on-call” time. [Paragraphs 5.2 to 5.14]

Objectives of working hours policy: Working hours policy may
serve different policy objectives, including: (i) occupational safety

and health (e.g. the EU and Japan); (ii) job creation and sharing
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(d)

(e)

(e.g. Korea); (ii1) better work-life balance (e.g. Australia); and (iv)
fair compensation for overtime (e.g. the US). The adoption of
different objectives will eventually lead to very different regime
designs. [Paragraphs 5.15 to 5.27]

“Standard working hours” vs “maximum working hours”: For
those regimes which adopt standard daily limits, the 8-hour day is
most common (e.g. Singapore, Korea, Japan, the Mainland,
Macao, Taiwan and Canada). In terms of weekly limits, while a
40-hour week is prevalent (e.g. Korea, Japan, the Mainland,
Canada and the US), the number of such weekly limits could also
vary significantly from 38 hours (e.g. Australia), 44 hours (e.g.
Singapore), to 48 hours (e.g. Macao). To prevent excessive
working hours, the EU adopts a maximum weekly limit of 48
hours. Many other regimes introduce a cap on weekly overtime
hours (e.g. 12 hours in Korea) and/or monthly overtime hours (e.g.
36 hours on the Mainland, 45 hours in Japan, 46 hours in Taiwan
and 72 hours in Singapore). The standard hours limits together
with overtime limits constitute the absolute maximum working
hours limits of these economies. [Paragraphs 5.28 to 5.34]

Exemptions: Exemptions from working hours limits are found in
all the regimes studied, and are vital for the effective provision of
essential public service, certain occupations or industries, etc.
The most common form of exemption is “by occupation or job
responsibility”.  Certain occupations or work nature such as
“managerial, supervisory or professional work”, government
employees, domestic workers, surveillance or intermittent work,
etc. are commonly exempted from the working hours regimes of
the economies covered by the study. If SWH is to be established
in Hong Kong, thorough discussion among different stakeholders
is essential for achieving consensus on the scope of exemptions
required. [Paragraphs 5.35 to 5.50]

Flexibility arrangements: Flexibility arrangements are devised
to allow for variations in daily and weekly hours of work. Some
regimes adopt a simple reference period across the board to allow
working hours to be averaged over a certain period of time (e.g.
Singapore). Some regimes have designed various working hours
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systems to cater for the specific needs of certain industries or
occupations (e.g. Korea). In some regimes, employees are even
allowed to opt-out generally from the working hours limit so that
they can work longer hours if they so wish (e.g. the UK).
[Paragraphs 5.51 to 5.63]

Implementation Experience in Other Places

ES.9

Experience in other places reveals that many important issues would

only come to light during the consensus building and implementation

stage.

(a)

(b)

(c)

They include the following:

A politicised and lengthy process of consensus building:
Polarised views of different stakeholders over SWH often led to
negotiation deadlock which prevented prompt legislation and
implementation. For instance, a review of the EU’s Working
Time Directive which commenced in 2004 is still unfinished as of
today. That said, the consensus building process is indispensable
for designing a solid framework of working hours policy, without
which arguments may persist post-legislation and undermine
implementation. [Paragraphs 6.3 to 6.16]

Disputes over key legal definitions: Key legal definitions,
however well-thought-out, may still be subject to challenge and
has to be resolved at court level. The European Court of
Justice’s rulings on “on-call” time has immensely impacted on the
public service sectors involving “on-call” time. In the US,
disputes on exemption criteria have resulted in an upsurge in
labour lawsuits. Thus certain key concepts under an SWH
regime must be carefully studied, without which the
implementation will certainly be hindered and fraught with
problems. [Paragraphs 6.17 to 6.28]

Employees benefits vs public service and business flexibility:
Different economies have incorporated different kinds of
exemptions and flexibility arrangements into their working hours
regimes to cater for their own needs having regard to their
individual circumstances. @ As there is no one-size-fits-all
solution to this complex issue, it is important that we take into
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(d)

(e)

account our socio-economic conditions in considering the level
and kinds of exemptions and flexibility arrangements to be
adopted in the local context should SWH be contemplated. We
also cannot ignore the need to provide essential services, the
importance of business flexibility (for both big and small
businesses) in maintaining our competitive edge and the
sentiment as well as rights and benefits of employees. [Paragraphs
6.29 to 6.36]

Possible wage reduction resulting from shorter working hours:
Faced with the legal requirement to pay overtime premium,
employers may no longer require employees to work overtime but
instead go for other means such as employing part-time workers,
etc. In contemplating working hours policy, careful
consideration must therefore be given to the possibility of wage
shrinkage, particularly for lower-skilled workers in elementary
occupations, as a result of working hours reduction. [Paragraphs
6.37 to 6.43]

Enforcement challenges: Non-compliance of SWH mainly
relates to non-payment of overtime and violation of overtime limit
as well as violation of statutory weekly hours limits. Unlike the
Statutory Minimum Wage (SMW) which concerns only low-paid
jobs, the coverage of any working hours regime is much wider
and affects many more employees. Experience in other places
indicates that enforcement is a very challenging task in a working
hours regime owing to the gap between the legislative
requirements and the highly dynamic workplace operations.
Effective enforcement requires a good design of the regime, as
well as the allocation of necessary resources to enforcement
agencies for carrying out inspection and promotional work.
[Paragraphs 6.44 to 6.54]
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Impact on the Labour Market and Working Hours Situation

ES.10 Experience in other places shows that the implementation of SWH
carries significant implications for the labour market and economy,
including:

(a)

(b)

Implications for small and medium enterprises (SMEs):
Implementation of SWH may impact strongly on SMEs’
operational flexibility, competitiveness and operating costs.
Specifically, SMEs may have to hire additional staff and/or give
overtime pay to existing ones to cope with seasonal surge in
workload. Additional administrative work may also be
generated for complying with various SWH requirements.
While measures such as delaying or phasing the application of
certain SWH requirements to SMEs (e.g. increased overtime pay
rate and reduction of weekly working hours) may tide SMEs over
their difficulties, as in the cases of Korea and Japan, they also
carry negative impact such as “unequal” treatment for employees
of SMEs. Thus the community needs to find the right point of
balance. [Paragraphs 7.2 to 7.13]

Impact on actual working hours: While SWH is generally
perceived as a policy tool to reduce working hours, one must be
cautious not to take it as a panacea for all problems arising from
long working hours, which are associated with a wide array of
factors specific to individual economies, such as macroeconomic
environment, labour market, job nature or seasonal market
fluctuations, social or even cultural dimensions. [Paragraphs 7.14
to 7.27]

Impact on the labour market and general economy: For some
economies such as Korea, Japan and Australia, there is an increase
in part-time employment following working hours reduction or
implementation of SWH. With the proliferation of part-time
employment, more workers may have to work for multiple
employers or contracts, which begs the question of whether
working hours limit should apply on the basis of each worker or
each contract. As for the relationship between working hours
reduction and productivity growth, there has been considerable
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debate over the years. Recent studies suggest that the effect of
working hours reduction on productivity is still far from
conclusive. [Paragraphs 7.28 to 7.44]

(d) Relationship between SWH and SMW: While there are views
that the introduction of SMW must lead to legislation for SWH, it
is important to bear in mind that SMW and SWH each serves very
different policy objectives and it is possible for one to exist
without the other. Economically, the cumulative effect of SMW
and SWH may significantly weaken the flexibility of businesses
to adjust and rebound during hard times. Moreover, the level of
SMW rate may affect the effectiveness of a working hours regime.
In the case of Hong Kong, it is important to weigh carefully the
possible interplay of the two regimes to our economic well-being.
[Paragraphs 7.45 to 7.50]

Working Hours in Hong Kong: A Macroeconomic Perspective

ES.11

ES.12

We explore the possible reasons behind the phenomenon of relatively
long working hours in Hong Kong from a macroeconomic perspective.
These factors may be structural or cyclical. For example, Hong Kong’s
structural shift towards a service economy has increased the demand for
service-oriented employment, in particular higher-skilled workers in
professional services, as well as service and shop sales workers and
elementary workers engaged in consumption-related sectors. These
groups tend to work longer hours owing to operational needs and for
maintaining Hong Kong’s competitive edge in the pillar industries.
[Paragraphs 8.4 to 8.7 and 8.11 to 8.22]

Hong Kong’s labour market structure is also open and flexible, as partly
reflected by the dominance of full-time employment, in contrast to what
is observed in many other developed economies. Such flexibility
facilitates cyclical adjustments of the labour market in absorbing
economic shocks, with working hours tending to lengthen to sustain
output growth amid employment loss during recessions, and vice versa.
In the longer term, working hours could play a more prominent role in
economic growth in view of the ageing population. [Paragraphs 8.8 to
8.10 and 8.23 to 8.29]
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Overview of the Working Hours Situation in Hong Kong

ES.13

ES.14

ES.15

ES.16

The study examines the working hours situation in Hong Kong and
analyses the subject in terms of sectoral and occupational distribution, as
well as other socio-economic attributes such as gender, age and
education. Working hours are also analysed in terms of their nature,
namely contractual hours (CH), paid overtime (POT), overtime
compensated by time-off in lieu (TOIL), and uncompensated overtime
(UCOT). [Paragraphs 9.1 to 9.30]

In 2011, the average and median weekly total working hours for all
employees were estimated at 47.0 and 46.6 hours respectively. Figures
for full-time employees were slightly longer at 49.0 and 48.0
respectively. Most employees worked more than 40 hours a week, and
nearly a quarter had overtime work. Among them, about half had their
overtime work compensated either by POT or TOIL, while the
remaining half had UCOT. [Paragraphs 9.1 to 9.30]

Lower-skilled workers in higher age groups with lower educational
attainment engaged in labour-intensive service sectors tend to have
longer CH and their overtime are often paid. On the other hand,
higher-skilled workers engaged in high value-added service sectors had
shorter CH, but many of them worked UCOT which considerably
prolonged their total working hours. [Paragraphs 9.1 to 9.30]

The micro-level analysis identifies long-working-hours sectors (LWHS)
with more employees having long working hours in absolute or
proportionate terms as compared to the overall economy. Based on this
definition, the survey results suggest that six sectors can be identified as
LWHS, namely: retail; estate management and security; restaurants; land
transport; elderly homes; and laundry and dry cleaning services.
[Paragraphs 9.31 to 9.35]

Economic Implications and Impact Assessment

ES.17

The report covers the possible implications of SWH policy to Hong
Kong’s economy and labour market, and also attempts to assess the
potential increase in labour costs to businesses under the policy. In the
absence of any experience in implementing working hours policy and a
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ES.18

ES.19

well defined set of policy parameters, the cost impact assessment of
SWH has its constraints and limitations, and can only be undertaken by
way of scenario studies based on a broad-brush approach with a set of
plausible assumptions.

By altering only three policy parameters (i.e. weekly SWH threshold
(from 40 to 48 hours), statutory minimum overtime pay rate for working
hours beyond the SWH threshold (from 1.0 to 1.5 times), and exemption
criteria with regard to employees (e.g. exempting higher-skilled
employees from the regime)), a total of 27 scenarios were generated and
tested. It was found that the number of affected employees and the
increase in total wage bill could vary significantly. For example, under
scenarios without any exemption, the number of affected employees
would range from 1 320 200 to 2 378 900 (50.6% to 91.1% of full-time
employees), and the corresponding estimated increase in total wage bill
would be $8.0 billion to $55.2 billion per annum (1.7% to 11.4% of
2011 total wage bill), depending on the policy design and employers’
response under the prevailing economic and labour market situations.
[Paragraphs 10.21 to 10.31]

The complexity of the issue can likewise be illustrated from the
employees’ perspective by a number of hypothetical examples, which
showed an inconclusive outcome of employment earnings after SWH
implementation. Given the extent of uncertainties of the potential
impact on the economy and the labour market without knowing the
details of the policy parameters, an in-depth discussion and further
deliberation in the community is warranted so that a more realistic
impact assessment can be made when charting the way forward.

Key Issues to be Considered

ES.20

Working hours policy is a highly complex and contentious subject which
involves a myriad of interrelated social and economic issues. Given
the long-term and widespread implications that it will bring to our
labour market and work culture as well as our economy, it is necessary
for the community to examine and discuss these issues thoroughly
before coming to a view on the matter. We have identified at least six
key issues that need to be further discussed in depth, not only among
employee and employer groups but also by the community at large
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before the way forward is decided.

(a)

(b)

Objectives of working hours policy: Working hours policy may
achieve a number of policy objectives including: (i) occupational
safety and health; (ii) job creation and sharing; (iii) better
work-life balance; and (iv) fair compensation for overtime. The
adoption of different objectives will involve different policy
considerations and result in different regime designs. Since no
single regime will fully meet all the objectives, it is important for
the community to reach a consensus on the ultimate objective of
SWH should it be mandated in Hong Kong. [Paragraphs 11.3 to
11.4]

Labour flexibility and Hong Kong’s competitiveness: Should
SWH be introduced, we need to recognise the essential mitigating
role played by the exemptions and flexibility arrangements in
other SWH regimes, and consider in a pragmatic manner how
they should function in Hong Kong’s context. The community
needs to give serious thoughts to whether and how the
implementation of SWH, coupled with SMW, could unduly
impact on Hong Kong’s labour flexibility and business
environment, and whether this may stifle business development
and weaken Hong Kong’s competitiveness as a global business
centre, and impede the economic adjustment process particularly
given the current linked exchange rate regime. [Paragraphs 11.5 to
11.6]

Possible proliferation of part-timers and casual workers: As a
liberal labour market, Hong Kong has a distinctively low
proportion of part-timers and casual workers. Experience in
other places shows that SWH may eventually bring about
fragmentation of work and underemployment, if employees have
to involuntarily work fewer hours owing to ensuing adjustments
in the labour market structure with an increase in part-time or
casual jobs. The community has to assess whether such a
development is desirable, and consider how the possible increase
of part-timers and casual workers would further affect working
hours, employment and business operations. [Paragraphs 11.7 to
11.9]
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(d)

(e)

()

Impact on businesses in general and SMEs in particular: The
cumulative cost incurred by compliance with various
labour-related legislation since the enactment of the EO in 1968 is
crudely estimated to be around 6% of the total wage bill in 2011.
Although most of the cost entailed should have been absorbed
over the years, the total compliance cost on businesses should be
considered when evaluating the overall affordability of employers
should an SWH policy be adopted. Given the importance of
SMEs to our economy, thorough discussion and consultation is
required to ascertain how far SMEs in different trades and with
different operational needs can cope with statutory working hours
requirements, on top of SMW and other statutory labour benefit
obligations. [Paragraphs 11.10 to 11.11]

Modus operandi of different industries: It is challenging to
devise simple SWH measures to adequately cater for the
multifarious needs of different industries and sectors as well as
jobs and occupations.  Should SWH be introduced, the
community needs to consider whether the regime should have
universal application, or apply only to certain industries and/or
occupations with particularly long working hours, etc. Also, we
should consider the need for other general flexibility
arrangements to be incorporated into the regime and the level of
flexibility that is considered appropriate. [Paragraph 11.12]

Is legislation the best way forward?: Long working hours is an
issue to be addressed. However, a statutory SWH regime should
not be regarded as a panacea for solving all long working hours
related problems. We need to consider the most appropriate and
effective form of working hours policy that fits Hong Kong’s
unique socio-economic circumstances on the one hand, and
balances the interests of employers and employees as well as
broader social concerns (e.g. work-life balance) on the other.
Eventually, the community needs to reach a consensus as to
whether establishing a comprehensive SWH regime by legislative
means is in the best interest of Hong Kong. [Paragraph 11.13]

P. 13



Report of the Policy Study on Standard Working Hours
Executive Summary

The Next Step Forward

ES.21

ES.22

A major policy aimed at improving employees’ rights and benefits like
SWH will affect not only employers and employees, but also the entire
community and economy. In seeking to advance labour rights and
benefits, the Government must in parallel consider the pace of economic
development, other labour protection measures to be introduced and
their relative priority, the affordability of the community and the need to
strike a sensible balance between the interests of employers and
employees. This report is the Government’s serious attempt to
kick-start a policy discussion on the controversial issue of SWH.

Given the far-reaching implications of the SWH policy on the local
economy and community, the success of such a policy could only be
built upon consensus to be reached among various sectors of the
community, particularly between employers and employees. Indeed,
experience in other places also indicates that consensus building for
SWH is a lengthy process owing to its complex and technical nature, as
well as the controversies involved. Therefore, it is essential that the
public is fully aware of the issues involved and their implications. This
report should provide a sound and solid basis for further discussion
among the stakeholders and the general public.

P. 14
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CHAPTER 1

INTRODUCTION

Concerns over Working Hours Situation in Hong Kong

1.1

1.2

1.3

Hong Kong is renowned for having a hardworking and flexible
workforce which underpins its economic development and success in
face of intense global competition. In recent years, there are increasing
public concerns over the impact of long working hours® on employees’
health and how work-life balance can be enhanced. There are also
calls from Legislative Council Members and trade unions to introduce
working hours legislation.

Those in support of regulating working hours believe that this would
enhance employees’ safety and health by curbing unduly long working
hours. With shorter working hours, employees can spend more time
with families and friends. This would help employees achieve better
work-life balance and reduce potential health, family and social
problems. In return, this would boost staff productivity and morale,
thus benefitting employers. Employees would also find more time for
further education and skills upgrading, thereby strengthening the overall
competitiveness of Hong Kong’s workforce. Supporters also consider
it fair for employees to be properly compensated for working extra
hours beyond the agreed level stipulated in the employment contract.
Besides, employees would have more time for entertainment and
consumption and this would help boost the business of the retail,
catering and service sectors.

On the other hand, there are those who object to the introduction of
statutory standard working hours (SWH). They believe that mandatory
SWH would affect workers of all skill and seniority levels and its
introduction could be detrimental to the operational flexibility of

The average weekly total working hours for Hong Kong employees in 2011 were estimated at 47.0 hours,
with the median at 46.6 hours. For full-time employees, the corresponding figures were at 49.0 and 48.0
hours respectively. Please refer to Chapter 9 for details including those on the sectors with relatively long
working hours.
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1.4

1.5

businesses which has long been a key competitive edge of Hong Kong.
In some sectors, employees must be allowed to work flexibly to meet
operational needs. The implementation of a rigid working hours
regime would bring great difficulties to these sectors by hampering their
operational flexibility and may even force some companies to go out of
business. This is particularly so as 98% of the companies in Hong
Kong are small and medium enterprises (SMEs)’. Being a small and
open economy with a linked exchange rate system, there are concerns
that the introduction of SWH in Hong Kong shortly after the
implementation of statutory minimum wage (SMW) would result in a
heavy financial and administrative burden on businesses. This would
also reduce labour market flexibility in terms of wage and working
hours adjustments, which would undermine the competitiveness and
business environment of Hong Kong, especially at times of an economic
downturn.

Acknowledging the concerns in the community over the working hours
situation in Hong Kong, the Government announced in both the 2010-11
and 2011-12 Policy Addresses that subsequent to the enactment of the
Minimum Wage Ordinance (Cap. 608) (MWO), it would embark on a
policy study on SWH to lay the foundation for an informed public
discussion on the matter. The Labour Department (LD) was assigned
the task and has now completed the policy study.

The subject of SWH is highly complex and controversial. As SWH
can apply to all workers regardless of skill and seniority levels, its
implementation carries far-reaching economic and social implications
for Hong Kong. The Government therefore needs to be extremely
prudent in handling the matter. As with any labour policy initiatives, in
examining the issue of SWH, it is of utmost importance that we should
take into account the overall interest of Hong Kong, the pace and
sustainability of economic development, the affordability of the
community as a whole and how a balance can be struck between
employers’ and employees’ interests. To this end, we consider that
consensus building among employers, employees and the community at
large is imperative in exploring the way forward.

An SME is a manufacturing business which employs fewer than 100 persons in Hong Kong; or a
non-manufacturing business which employs fewer than 50 persons in Hong Kong. See Trade and Industry
Department’s website:

http://www.success.tid.gov.hk/english/lin_sup _org/gov_dep/service_detail 6863.html
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Objective of the Policy Study

1.6

1.7

1.8

Through a detailed examination of the issue of SWH, the policy study
aims to lay a solid and objective basis for an informed and in-depth
discussion on this important and controversial subject, thereby
facilitating the Government in mapping out the way ahead. The study
takes an international perspective, but also gives regard to the local
situation. We adopt a pragmatic approach by analysing the relevant
information and statistics, drawing reference from experience in other
places and making observations with reference to the actual social and
economic conditions of Hong Kong.

Experience in other places indicates that consensus building for SWH
measures is usually a lengthy and politicised process. The community
should also be fully aware of the fundamental issues and significant
socio-economic implications involved before taking a view on the
matter.

As the first concerted effort by the Government to conduct a thorough
study on SWH, this policy study does not seek to come to a definitive
view at this stage as to whether SWH should be implemented; nor does
it recommend a legislative approach. Instead, we aim to provide a
solid foundation for further public discussion and stimulate exchange of
opinions among stakeholders of different sectors. The discussion will
in the end shed light on the optimal future policy direction.

Scope of the Policy Study

1.9

1.10

The policy study was undertaken on three fronts. First, the LD studied
the systems and experience of other places in regulating working hours.
Second, the Census and Statistics Department (C&SD) collected
statistics on the latest working hours situation of employees in various
sectors of Hong Kong. Third, the Economic Analysis and Business
Facilitation Unit of the Financial Secretary’s Office analysed the data
collected to assess the possible impact of introducing SWH in Hong
Kong.

The study findings comprise three major parts, namely: review of
experience in other places (Part I of the Report), analysis of Hong
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Kong’s situation (Part III), and the issues to be further considered (Part
IV). Every effort is made to conduct a comprehensive study on the
issue of SWH. However, given the highly complex nature of the
subject, the study represents the Government’s first proactive
exploration of the subject and is by no means an exhaustive evaluation
of every fine detail of a working hours policy.

Experience in Other Places

1.11

1.12

In this part of the study, we conducted comprehensive research into the
experience of 12 selected economies, namely: Singapore, Republic of
Korea (Korea), Japan, the Mainland, Macao, Taiwan, Australia, the
European Union (the EU) (the EU as a whole, with particular reference
to the United Kingdom (the UK) and Belgium), the United States (the
US) and Canada. We also drew reference from studies on SWH
conducted by international organisations.

We begin with an overview of the global working hours situation. We
then summarise the features of working hours regimes covered in the
study. That is followed by a discussion on various important
considerations that need to be taken into account in contemplating
whether a statutory working hours regime should be set up in Hong
Kong.

Economic Implications and Impact Assessment of Implementing Standard
Working Hours in Hong Kong

1.13

1.14

The second part of the study assesses the possible socio-economic
impact of introducing a mandatory SWH regime in Hong Kong. We
first analyse long working hours from a macroeconomic perspective.
We then provide an overview of the detailed working hours distribution
in Hong Kong and identify those sectors and occupational groups
experiencing longer working hours.

To gauge the potential impact of SWH implementation, we conducted a
cost impact assessment for employers and an impact assessment on
employees’ income in the private sector, using a micro-dataset based on
the 2011 Annual Earnings and Hours Survey (AEHS) and the General
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Household Survey (GHS)*. The assessment was conducted on the
basis of three policy parameters, namely: (a) weekly SWH threshold; (b)
statutory minimum overtime pay rate; and (c) exemption criteria with
regard to employees. By examining three variables in each parameter,
a total of 27 base scenarios have been examined. Three major findings
(with a detailed sectoral analysis) will be presented, including: (a) the
estimated number of affected employees; (b) the corresponding
compliance costs to employers in terms of increase in total wage bill;
and (c) the estimated increase in wages of the affected employees. Key
observations and useful comparisons among scenarios are then made.

Issues to be Considered

1.15  Towards the end of the report, we identify a number of key issues that
need to be discussed in depth, not only among employees and employers,
but also by the community at large before deciding on the way forward.

Way Forward

1.16 For a major policy issue like SWH, we must dispassionately and
comprehensively consider the arguments for and against. This report is
the Government’s best effort to kick-start an in-depth public policy
discussion on this highly complex and important issue. The outcome
of the discussion will provide an essential basis for further consideration
by the Government on the best way forward.

*  Please refer to Chapter 10 and Appendix 5 for details.
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CHAPTER 2

REGULATORY FRAMEWORK IN HONG KONG

Introduction

2.1

2.2

In Hong Kong, the Employment Ordinance (Cap. 57) (EO) is the main
piece of legislation governing conditions of employment. It covers a
comprehensive range of employment protection and benefits for
employees’. To allow employees days off for taking rest, the EO has
specifically provided for rest days®, statutory holidays’ and paid annual
leave®. LD is responsible for enforcing the EO and has been taking
rigorous enforcement actions to safeguard the rights and benefits of
employees’.

Currently, there is no general statutory provision stipulating standard or
maximum working hours, overtime limits or overtime pay. Employers
and employees are at liberty to negotiate the terms and conditions of
employment, including the hours of work and compensation
arrangements for overtime work, provided that such terms and
conditions meet the relevant requirements set down in the EO and other

The employment protection and benefits covered by the EO include: wage protection, maternity protection,
protection against anti-union discrimination, rest days, holidays with pay, paid annual leave, sickness
allowance, severance payment and long service payment, etc.

Under the EO, an employee employed under a continuous contract is entitled to not less than one rest day
every seven days. No employer shall require an employee to work on any of his rest days unless in cases
of machinery breakdown or an unforeseen emergency. For any rest day on which the employee is required
to work, the employer shall substitute some other rest day within 30 days after the original rest day.

An employee, irrespective of his length of service, is entitled to 12 days of statutory holidays. An
employee having been employed under a continuous contract for not less than three months immediately
preceding a statutory holiday is entitled to holiday pay. If the employer requires the employee to work on
a statutory holiday, the employer should make alternative holiday arrangement and give prior notice to the
employee on the date of alternative holiday.

An employee is entitled to annual leave with pay after having been employed under a continuous contract
for every 12 months. An employee’s entitlement to paid annual leave increases progressively from 7 to a
maximum of 14 days according to his length of service.

The EO provides that where an employer without reasonable excuse fails to grant an employee rest days,
statutory holidays or paid annual leave, he is liable to prosecution and, upon conviction, to a maximum fine

of $50,000.
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relevant legislation. Although employers are not obligated by the EO
to give overtime pay, an employee whose employment contract provides
for overtime pay is protected by the EO against unlawful deduction or
defaults, in that overtime pay is also regarded as wages'’. Under the
EO, overtime pay should also be included in calculating various
employee’s entitlements''. Likewise, overtime work which falls under
“hours worked” as stated in the MWO, or is regarded as hours worked
by the employee according to his employment contract or agreement
with the employer, is entitled to the calculation of minimum wage. In
this respect, overtime pay is also regulated under the MWO.

Regulations on Employment of Children and Young Persons

2.3 While at present there is no legislation regulating the working hours of
all employees in general, there are specific regulations under the EO to
regulate the working hours of children (under the age of 15) and young
persons (aged 15 or above and below 18) working in industrial
undertakings including:

(a) the Employment of Children Regulations (ECR); and

(b) the Employment of Young Persons (Industry) Regulations
(EYP(DR).

Employment of Children Regulations
24 The ECR prohibit the employment of children * in industrial

undertakings and regulate the employment of children in non-industrial
establishments. Under the ECR, a child who has attained the age of 13

The EO stipulates that wages (including overtime pay) should be paid not later than seven days after the
end of the wage period, the day of completion of contract or the day of termination of employment as
appropriate. An employer who wilfully and without reasonable excuse fails to pay wages in accordance
with the EO commits an offence and is liable to prosecution. The maximum penalty for wage offences is
a fine of $350,000 and imprisonment for three years.

These entitlements include: end of year payment, maternity leave pay, severance payment, long service
payment, sickness allowance, holiday pay, annual leave pay and wages in lieu of notice. Overtime pay
should be included in calculating these entitlements if: (a) it is of a constant character; or (b) its monthly
average over the past 12 months is not less than 20% of the average monthly wages of the employee during
the same period.

No person shall employ a child or cause or permit a child to be employed in any industrial undertaking.
Children aged under 13 are further prohibited from taking up employment in all economic sectors. A
child who works in any place of employment, whether for wages or not, shall be deemed to be employed
for the purposes of the ECR. The ECR do not apply in relation to children who are registered apprentices
under the Apprenticeship Ordinance (Cap. 47).
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2.5

2.6

but under 15 years and has completed Secondary Three may, subject to
certain restrictions, be employed in an non-industrial establishment.
The child, however, must not be employed: (a) before 7:00 a.m. or after
7:00 p.m.; (b) for more than 8 hours on any day; and (c) to work
continuously for more than 5 hours without a break of not less than 1
hour for meal or rest.

In addition to the above conditions, the ECR impose further restrictions
on the employment of a child who has attained the age of 13 years but
has not completed Secondary Three. Among others, the child must not
be employed: (a) during school hours on any school day; (b) during the
school term for more than 2 hours on any school day, or 4 hours on any
other day; and (c¢) during the summer holidays for more than 8 hours on
any day.

An employer in the entertainment, advertising or related field may,
owing to the genuine need of the industry, employ child entertainers'
of different ages in his productions. The concerned employer should
apply to the Commissioner for Labour in writing for granting
exemptions from the ECR before commencing employment.
Notwithstanding the working conditions mentioned in the above two
paragraphs, a child entertainer must not be employed: (a) before
7:00 a.m. or after 11:00 p.m.; (b) for working more than 4 hours on a
school day during the school term; (c) for a period of employment more
than 8 hours on any day; (d) for more than 4 days in a week and during
school term for more than 3 days from Monday to Saturday; (e) during
the 12 hours immediately following the ending of his work on any day;
and (f) in the case of a child under the age of 6, without an additional
rest period of not less than half an hour within the 5-hour limit
mentioned in paragraph 2.4; and (g) free transport should be provided to
take each child employee home if the child is required to work after
7:00 p.m.

13

Child entertainers are broadly classified as: (a) extras - ad hoc employment in a particular programme or
production; and (b) contract artistes/freelancers - employment on a contract covering a certain period of
time or on programme basis.
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Employment of Young Persons (Industry) Regulations

2.7

2.8

2.9

The EYP(I)R regulate, among others, the hours of work of young
persons'® (aged 15 or above and below 18) in industrial undertakings.
The statutory restrictions on period of employment, working hours and
working days'® are summarised in Table 2.1.

Table 2.1: Restrictions of Working Hours of Young Persons under
the EYP()R

Maximum period of employment | 10 hours (between 7:00 a.m. and
in a day 7:00 p.m. only)

Maximum working hours a day | 8 hours

Maximum working hours a week | 48 hours

Maximum working days a week | 6 days

Maximum period of continuous | 5 hours followed by an interval of
work not less than half an hour for a meal
or rest

Under the EYP(I)R, the working hours of a young person, if agreed with
his employer, may exceed 8 hours in a day or 48 in a week provided that
the total number of hours worked by the young person does not exceed
96 in any two consecutive weeks. However, the maximum period of
employment in a day shall remain to be 10 hours. The employer is
prohibited from employing any young person to work overtime in an
industrial undertaking.

Any person who contravenes any provisions of the ECR or the EYP(I)R
shall be guilty of an offence and is liable to a maximum fine ranging

14

The EYP(I)R apply to all young persons employed in industrial undertakings, with the following exceptions:

(a) in the non-industrial sector; (b) in any industrial undertaking in a clerical or managerial capacity or in
any health or welfare service connected with such industrial undertaking; (c) solely in cleaning the premises
of an industrial undertaking, other than cleaning of machines or equipment used for production; (d) solely
as a caretaker in an industrial undertaking; and (e) in the preparation of food for consumption and sale on
the premises where it is prepared.

“Period of employment” means the period, inclusive of the time allowed for meals and rest, within which
persons may be employed on any day. “Working hours” means the time during which persons employed
are at the disposal of the employer, exclusive of any intervals allowed for meals and rest. “Week” means
the period between midnight on Saturday night and midnight on the succeeding Saturday night.
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from $10,000 to $50,000 upon conviction.

Occupational Safety and Health

2.10

2.11

The Occupational Safety and Health Ordinance (Cap. 509) (OSHO)
provides for the safety and health protection to employees in workplaces,
both industrial and non-industrial. The OSHO requires that an
employer shall ensure, so far as reasonably practicable, the safety and
health of their employees at work.

To protect employees from working prolonged hours without rest, the
Government publicises and promotes proactively the importance of
providing appropriate rest breaks for employees and has published a
“Guide on Rest Breaks”'®. Realising that different industries have
different operational patterns, the Government encourages employers
and employees to work out rest break arrangements which meet their
specific needs through consultation.

Other Categories of Employees

2.12

Apart from the above legislation, certain types of work or occupations
are also subject to working hours regulation, either in the form of
statutory notice, or through occupation-specific guidelines promulgated
by the relevant government authorities.

Regulation of Security Personnel

2.13

The Security and Guarding Services Ordinance (Cap. 460) was enacted
in 1995 to provide for a licensing scheme to regulate the security
industry in Hong Kong. An individual who performs security work for
a fee or reward for another person is required to apply for a Security
Personnel Permit issued by the Commissioner of Police. Likewise, a
company supplying individuals who perform security work to another
person for a fee or reward must be in possession of a Security Company
Licence, issued by the Security and Guarding Services Industry

16

The Guide on Rest Breaks was formulated by the Committee on Occupational Safety and Health under the

Labour Advisory Board in 2000 following consultation with employers’ representatives, employees’
representatives and occupational safety and health professionals.
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2.14

2.15

Authority (SGSIA)"".

To ensure that security personnel have enough rest, the SGSIA has
specified that, with effect from October 1995, a Security Personnel
Permit holder must not work over 372 hours per month and not normally
work over 12 hours per day. A Security Personnel Permit holder who
does not carry out security work in accordance with the conditions
imposed commits an offence and is liable to prosecution.

If a security company is in breach of licence conditions by requiring
security personnel to work more than 12 hours per day under normal
circumstances, the Police may take appropriate action (including the
issue of warning) against the company concerned. If the breach
involved is serious, the Police may apply to the SGSIA to revoke the
concerned Security Company Licence.

Guidelines on Working Hours of Franchised Bus Captains and Green Minibus

Drivers

2.16

2.17

In response to public concern over bus safety and bus captains’ rest time,
the Transport Department (TD) has since 1983 issued to franchised bus
companies a set of Guidelines on Bus Captain Working Hours, Rest
Times and Meal Breaks (the Guidelines). TD, in conjunction with the
franchised bus companies and the bus captain unions, reviews the
Guidelines from time to time.

To ensure that bus captains have sufficient rest time, TD has
considerably improved the Guidelines for bus operators when they were
last reviewed in 2010. The improvements include extending the break
between successive working days for bus captains and further defining
rest times and the duration of their meal breaks. The current
Guidelines are as follows:

The SGSIA is statutory body consisting of a Chairman and five Members appointed by the Chief Executive,

as well as a representative of the Secretary for Security. It was established to consider and determine
applications for licences by security companies under the Security and Guarding Services Ordinance, and to
specify criteria and conditions for issuing Security Company Licences and Security Personnel Permits.
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Guideline A - Bus captains should have a rest time'® of at least
30 minutes after 6 hours of duty and within that
6-hour duty, they should have rest time totalling
20 minutes of which not less than 12 minutes
should be within the first 4 hours of duty. The
time bus captains spend at a terminal point
preparing for the next departure and monitoring
boarding of passengers should not be regarded as
rest time.

Guideline B - Maximum duty (including all rest times) in a
working day should not exceed 14 hours.

Guideline C - Driving duty (i.e. maximum duty less all rest times
each of 30 minutes or more) in a working day
should not exceed 11 hours.

Guideline D - The break between successive working days
should not be less than 10 hours.

Guideline E - Bus captains working for a duty of not less than 8
hours in a working day should have a meal break.
Bus companies should complete the improvement
of meal breaks to not less than 45 minutes by the
third quarter of 2011, and further improvement to
not less than one hour one year thereafter.

2.18 In the meantime, to ensure that safe, efficient and reliable Green
Minibus (GMB) services are provided to the public, TD has worked out
with the GMB trade guidelines on the working hours of GMB drivers.
The existing guidelines are as follows:

(a) each shift period of GMB drivers, including all rest breaks, should
not exceed 14 hours per day; and

(b) the driving hours of GMB drivers (i.e. the maximum hours of a
shift period less all rest breaks that last for 15 minutes or more)
should not exceed 11 hours per day.

'®  Meal break is also regarded as rest time.
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2.19

TD considers that the working hours of GMB drivers is an internal
management matter of the GMB operators.  Nevertheless, the
department has been reminding the trade to comply with the guidelines,
and has requested GMB operators to arrange proper working hours for
their drivers.

Comments

2.20

2.21

2.22

While there is no statutory provision for universal standard or maximum
working hours in Hong Kong, different pieces of legislation accord
essential working time protection to children and young persons, as well
as security personnel who are most in need of working hours protection.
The relevant government authority has also issued administrative
guidelines on working hours of franchised bus captains and GMB
drivers.

Our dedicated, flexible and adaptable workforce has contributed
significantly to the rapid development of Hong Kong’s economy over
the decades. The key to sustaining Hong Kong’s competitive
advantage and economic vitality is through striking a sensible and
pragmatic balance between protecting employees’ rights and benefits on
the one hand and preserving the competitiveness and labour flexibility
of Hong Kong on the other.

Indeed, our highly competitive economy is underpinned by a
comprehensive set of labour legislation which protects employees’ rights
and benefits without unduly affecting our labour market flexibility,
economic freedom and competitiveness. Thus any major changes to
our labour legislation must be built on the consensus among all
stakeholders, careful deliberation of the specific needs of different
sectors of the community and sound policy formulation and
implementation.
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3.1

CHAPTER 3

OVERVIEW OF GLOBAL WORKING HOURS SITUATION

This Chapter provides a brief overview of the global working hours
situation, including a historical account of working hours regulations
with reference to the relevant International Labour Conventions (ILCs),
as well as a summary of the latest developments and working hours
statistics.

International Labour Conventions on Hours of Work

3.2

3.3

The history of working hours regulation could be traced back to the
industrial revolution in the 18™-19™ century, though the focus of the
legislation at that time was on specific under-privileged groups in the
community rather than workers in general. For example, the UK
introduced a working hours regulation for apprentices in 1802. France
introduced a similar one for young people and women in 1841 and Spain
regulated working hours for minors in 1873". The first international
instrument on working hours was made by the International Labour
Organisation (ILO) in 1919 upon its inception. This notwithstanding,
the ILO still holds the view that the regulation of working hours is “a
challenging area — one that is both technically complex and highly
polarised in terms of the viewpoints of different actors, not least those of
»2 " This goes to illustrate
the immense difficulty in achieving social consensus on working time
regulation in many countries.

workers, employers and their organisations

The very first ILC, the Hours of Work (Industry) Convention, 1919 (ILC
No. 1), limits hours of work, with certain exceptions and flexibility, for
persons employed in industrial undertakings in general, to 8 hours a day
and 48 hours a week, and allows a 56-hour weekly limit in case of
processes to be carried on continuously by a succession of shifts. The
maximum daily working hours shall not exceed 9 hours even if the

19

20

Blanpain et al (1997).

Lee et al (2007), p. 153.

P. 28



Report of the Policy Study on Standard Working Hours
Chapter 3 — Overview of Global Working Hours Situation

34

3.5

3.6

3.7

working hours in other days of the same week are less than 8 hours.
The overtime pay rate shall not be less than 1.25 times of the regular
rate.

The Hours of Work (Commerce and Offices) Convention, 1930 (ILC No.
30) extends the principle of 8-hour working day and 48-hour work week
to cover persons working in the commerce and office sectors, again with
certain exceptions and flexibility. The maximum hours of work in any
one day shall not exceed 10 hours.

The Forty-Hour Week Convention, 1935 (ILC No. 47) establishes the
principle of a 40-hour work week. There are also other ILCs and
International Labour Recommendations on working time covering
specific concerns like weekly rest and night work®'.

Despite the adoption of the three Conventions by the ILO, their
ratification rate is not high®>.  According to an ILO survey conducted in
2005%, the low ratification rate of ILCs No. 1 (28% of all Member
States) and No. 30 (16%) was related to fear of international
competition; economic problems; inadequacy for a single instrument to
cover the huge section of the population referred to as “salaried
employees”, etc. The 2005 survey also pointed out that these two
major pieces of ILC on working hours regulation were often regarded by
Member States as over-rigid and conflicting with today’s demands for
more flexibility, and hence were much in need of review.

In response, the ILO Governing Body decided in 2005 to initiate a
comprehensive analysis of the issue of working time regulation.
Efforts are now being made to, among others, identify the policy issues

21

22

23

For example: Weekly Rest (Industry) Convention, 1921 (ILC No. 14), Holidays with Pay Recommendation,
1954 (R98), Weekly Rest (Commerce and Offices) Convention, 1957 (ILC No. 106), Weekly Rest (Commerce
and Offices) Recommendation, 1957 (R103), Reduction of Hours of Work Recommendation, 1962 (R116),
Holidays with Pay Convention (Revised), 1970 (ILC No. 132), Night Work Convention, 1990 (ILC No. 171),
Night Work Recommendation, 1990 (R178), Part-Time Work Convention, 1994 (ILC No. 175), and
Part-Time Work Recommendation, 1994 (R182).

To date, among 185 Member States, ILC No. 1 has been ratified by only 52 Member States (including four
conditional ratifications and one denounced ratification in 1989). ILC No. 30 has been ratified by 30
Member States (including one conditional ratification and two denounced ratifications in 1989 and 1999).
ILC No. 47 has been ratified by 15 Member States.

ILO (2005).
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that would need to be addressed to develop future ILO guidance™.
There is not yet any concrete proposal on how modern working time
arrangements are to be reviewed. This again reflects how challenging
it is to devise or revise the ILCs on working hours.

Global Working Hours Regulations

ILO Statistics

3.8

3.9

3.10

According to the [LO’s Working Conditions Laws Report 2010: A global
review™, a total of 101 out of 107 countries surveyed around the world
have introduced some form of statutory working hours limits. Of these,
58 countries are from Central and Southeast Europe, Middle East, Africa
and South America, while 32 are the EU Member States and other
developed countries, and 11 are from Asia.

Of the countries covered in the survey, 41% of them adopt a 40-hour
work week, as a large number of countries have reduced their statutory
normal hours of work from 48 hours to 40 hours in recent decades,
while 22% maintain a 48-hour work week. The rest of the countries
surveyed mostly set their weekly working hours between 40 and 48
hours.

In the Asia Pacific region, 48-hour work week is most common (46%)),
while the majority (67%) of the EU Member States and other developed
countries have adopted a 40-hour work week. Indeed, the EU’s
Working Time Directive (Directive 2003/88/EC) (WTD)*® stipulates 48
hours as the maximum working hours, while normal standard hours are
left to its Member States’ own regulation. According to the ILO’s
estimates, one in five workers (22% or 614.2 million workers) around

24

In 2005, the ILO Governing Body agreed to the organisation of a Tripartite Meeting of Experts on

Working-time Arrangements as a means of initiating a comprehensive analysis of the issue of working time
regulation in all its multiple dimensions. The aim of the meeting (held on 17-21 October 2011) was to
review and advise on modern working time arrangements, and to identify the main policy issues in relation
to future ILO guidance in the area of working time. See ILO (2011).

3 1LO (2010b).

26

The WTD is an important piece of the EU’s law aiming to establish minimum safety and health

requirements through the regulation of working time.
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the world is working more than 48 hours per week®’.

3.11 About four-fifths of countries have some kind of maximum limit on

weekly working hours. In Asia Pacific, 31% of countries have not
regulated maximum weekly limit and about 31% of the countries
mandate a limit of 60 hours or more. The latter countries include
Cambodia (60 hours), Singapore (61 hours), Malaysia (72 hours) and
Thailand (84 hours)*®.

3.12  As for overtime remuneration, 71% of the countries surveyed provide an

overtime pay rate of at least 1.25 times of their normal salary rate.
About 14% of countries provide an overtime pay rate of less than 1.25
times and another 14% do not regulate overtime pay at all*’.

OECD Statistics

3.13  The Organisation for Economic Co-operation and Development (OECD)

also publishes working hours statistics of its member countries. The
table at Appendix 1 shows the number of average usual weekly hours™
worked in the main job by full-time employment in OECD countries
from 2000 to 2010. According to the table, Turkey (53.2 hours), Korea
(49.2 hours) and Mexico (49.2 hours) had the longest average usual
weekly working hours among OECD countries, while Denmark (38.2
hours), Norway (38.5 hours) and the Netherlands (39.3 hours) had the
shortest working hours.

27

28

29

30

A total of 54 countries were considered in the estimates. See Lee et al (2007).

These figures as quoted from the ILO (2010b) may be derived by adding weekly hours limit and average
weekly overtime limit.

The percentage numbers do not always add up to 100% due to rounding.

According to OECD, “usual hours of work” per week identifies the most common weekly working
schedule over a selected period of a person in employment. While no international statistical definition of
“usual hours of work” exists, it has been defined as the hours worked in an activity during a typical week,
as the modal value of the workers’ “hours actually worked” per week over a long period. When compared
with workers’ “normal hours of work”, the “usual hours of work” includes the overtime that occurs
systematically every day or week and excludes time not worked on a usual basis. This measure is affected
neither by irregular or unusual overtime, whether worked for premium pay, regular pay, or not compensated
at all, nor by unusual absence or rest. In some countries (e.g. Japan), only actual hours of work instead of
usual hours of work are available, and thus are not included. See OECD’s website:
http://stats.oecd.org/glossary/detail.asp?1D=4844
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3.14

3.15

However, OECD has also emphasised that the data are unsuitable for
cross-national comparisons because of national differences in sources,
data categories and processes of collection. They are intended for
comparisons of trends of a particular country over time. Between 2000
and 2010, there was a significant reduction of average usual weekly
hours in Korea (of 4.4 hours or 8.2%) and Iceland (of 4.6 hours or 9.5%).
On the contrary, Austria and Mexico saw a mild increase of 1.5 hours
(3.6%) and 0.8 hours (1.7%) respectively. The rest of OECD countries
in the table experienced a slight drop in average working hours from 0.4
hours to 2.2 hours except for Greece where the average weekly hours
remained unchanged.

The OECD figures also reveal that for some countries their workers’
average usual weekly hours are still higher than the SWH limit. For
example, workers in Australia worked an average of 43.2 hours a week
in 2010, more than the statutory standard working week of 38 hours.
Workers in Korea worked an average of 49.2 hours a week in the same
year as compared to their statutory working week of 40 hours.

Eurofound Survey

3.16

According to the European Working Conditions Survey conducted by
the European Foundation for the Improvement of Living and Working
Conditions (Eurofound)’’, the average length of the working week in
EU-12°% has fallen from 40.5 hours in 1991 to 36.4 hours in 2010 (the
corresponding figure for EU-27 in 2010 was 37.5 hours). This
decrease in working time could be attributed to the following four major
factors:

(a) The decrease in the proportion of the workforce working over 48
hours per week: in EU-27 it fell from 15% in 2000 to 12% in 2010.

(b) The increase in the proportion of the workforce working less than
20 hours per week over the past two decades. In 1991, 8% of the
workforce in EU-12 worked less than 20 hours; by 2010, this figure
nearly doubled to 14% owing to, among others, the prevalence of

31

Eurofound, a EU body, is one of the first established to work in specialised areas of the EU policy. See

Eurofound (2010b).

2 The EU was established on 1 November 1993 with 12 Member States (EU-12). Their number has grown
to the present 27 (EU-27) through a series of subsequent enlargements. EU-12 refers to Belgium, Greece,
Luxembourg, Denmark, Spain, Netherlands, Germany, France, Portugal, Ireland, Italy and the UK.

P.32



Report of the Policy Study on Standard Working Hours
Chapter 3 — Overview of Global Working Hours Situation

3.17

women working part-time. For EU-27 as a whole, it rose slightly
from 12% in 2000 to 13% in 2010.

(c) The decrease in collectively agreed working time between
employers and employees in many countries and sectors.

(d) Reductions in working hours in response to the difficult economic
situation in Europe — be they the result of individual company
decisions or state-sponsored short-time working schemes — may
also have contributed to the shortening of working hours.

The Survey remarked that discussions at the EU level over the last 20
years had focused on making more flexible working time and facilitating
shorter working hours, with the objective of making available more jobs
to citizens and achieving better work-life balance.

Comments

3.18

3.19

Although the ILO has made early adoption of some major ILCs on
working time, the ratification rate of these ILCs by Member States over
the years has not been high. While many European and developed
economies adopt 40-hour work week, 48-hour work week is especially
prevalent in Asia Pacific. Despite the marked reduction in average
working hours in OECD countries, it is observed that some of these
countries still have considerable disparity between the statutory weekly
hours limit adopted and the average weekly hours worked, which
reflects to some extent the effectiveness of such regulations in reducing
working time. As for overtime pay rate, most economies provide a rate
of at least 1.25 times of the normal wage rate.

The global working time situation no doubt provides a useful reference
in formulating Hong Kong’s working hours policy. However, we must
always consider our local social and economic circumstances. In fact,
it has been an international consensus, as reflected in the relevant
International Labour Recommendation, that specific circumstances of
individual places must be duly considered in pursuing working hours
reduction. For instance, the Reduction of Hours of Work
Recommendation, 1962 (R 116) suggests that the following should be
taken into account in pursuing the goal of 40-hour week:
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(a) The level of economic development and the extent to which the
country can reduce working hours without reducing productivity,
endangering its economic growth, weakening its competitiveness,
and creating inflationary pressures which would ultimately reduce
the real income of the workers.

(b) The progress achieved in raising productivity by the application of
modern technology, automation and management techniques.

(c) The need for improving the people’s living standards in the case of
countries still in the development process.

(d) The preferences of employers’ and workers’ organisations as to how
working hours might be reduced.

3.20  Echoing the above principles, an ILO publication® also pointed out that,
in devising working time policies, one must seriously consider its own
needs and circumstances, including its level of development, labour
relations, legal systems, and cultural and social traditions.

3 Lee et al (2007), p. 154.
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CHAPTER 4

STUDY OF WORKING HOURS REGIMES IN OTHER PLACES

Introduction

4.1

4.2

4.3

In this Chapter, we will introduce the essential components of a working
hours regime based on the experience of 12 selected places, namely:
Singapore, Korea, Japan, the Mainland, Macao, Taiwan, Australia, the
EU (the EU as a whole, with particular reference to the UK and
Belgium), the US and Canada. In selecting these places, we took into
account their similarities to Hong Kong in terms of the level of
economic development, or social and cultural background. A summary
of our study findings of each working hours regime is set out in
Appendices 2.1 to 2.12°*.

Apart from desktop research, we also undertook study missions to
Singapore, Macao, Korea, Japan, Belgium (the EU’s headquarters) and
the UK?>. We visited the government departments responsible for
working hours policy, major trade unions and employers’ associations to
learn about their working hours regimes and experience in
implementation, and to keep abreast of their latest concerns and
developments regarding working hours.

Our research points to at least five essential components in a working
hours regime, namely:

(a) standard or maximum working hours limit;

(b) overtime limit and overtime pay;

34

35

The Appendices set out the major features of the working hours regimes of the economies under study and
are intended for a general overview. They are prepared with reference to the relevant legislation,
regulations and information posted on websites of or guidelines issued by the relevant governments or
organisations. They do not cover leave arrangements (e.g. annual leave and statutory holidays) which may
be given in the same set of legislation under study. Please refer to the relevant legislation for full details
of working hours provisions of a specific economy.

In compiling Part II of the report, apart from making reference to working hours literature and conducting
desktop research, we have also incorporated information obtained from exchanges with officials in various
organisations during our study missions.
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(c) exemptions;
(d) flexibility arrangements; and

(e) restperiod.

Each component has certain implications or assumptions. For example,
standard hours limit raises the question of what proper work-life balance
is. Maximum hours limit presupposes a specific point beyond which
working hours become excessive. While overtime premium creates
disincentives for employers’ use of overtime, it may also provide
incentives for employees to work longer hours. Exemption assumes
that certain categories of employees/industries/companies require
special treatment under the law.

Working Hours Limit

4.4

Working hours limit is the most basic component of any working hours
regime. They may take the form of standard or maximum limit.

Standard Hours Limit>®

4.5

Standard hours limit is the number of hours that employees are expected
to work on a regular basis, for example, a day or a week. Usually,
regimes with standard hours limit also stipulate in their national
legislation an overtime pay rate at which work beyond the standard
hours should be remunerated. For example, the US regime requires
that employees must receive overtime pay for hours worked in excess of
40 in a work week of not less than 1.5 times of their regular rates of pay.
The imposition of SWH in the US regime helps employees secure
higher earnings. However, with monetary rewards, employees may be
motivated to work more overtime, thus resulting in longer working
hours for some. Such longer hours, in turn, can cause safety and health
problems (e.g. stress and accidents). With less time for domestic life,
employees may find it even more difficult to balance work and family
responsibilities. Therefore, work-life balance may, in some cases, be
upset in the end.

36

The term “normal hours limit” is also commonly used in literature on working hours. We use “standard
hours limit” in this report for presentation consistency.
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Maximum Hours Limit

4.6

On the other hand, a maximum working hours regime raises questions
about the point beyond which working hours become excessive and
should be stopped, regardless of whether additional compensation would
be given to the employees. It thus focuses more on how workers can
get adequate rest with a view to enhancing their safety and health
protection. However, whether to set a maximum hours limit presents a
dilemma between meeting the needs of business to adjust to temporary
fluctuations of demand and protecting workers’ safety and health.
Once the limit of maximum hours is prescribed, workers’ ability to earn
overtime pay will also be restricted. Furthermore, the way this limit is
calculated may have significant consequences for businesses’
operational flexibility.

Overtime Limit and Overtime Pay

Overtime Limit

4.7

4.8

4.9

Most working hours regimes covered in this study, except for the UK,
the EU and Australia, regulate how much overtime can be worked
beyond the standard working day/week (e.g. setting a limit of allowable
overtime), and stipulate the overtime pay for the work done?”’ .
Overtime limits may be set by reference to timeframes of a day, a week,
a month, a year, a combination of them and/or any other time period.

Some regimes (e.g. those on the Mainland, in Taiwan and Canada)
prescribe that the overtime limit may be exceeded when there is a need
to respond to urgent or extraordinary circumstances, such as to perform
urgent public work, cope with natural disaster, carry out emergency
repairs to machinery or deal with sudden increases in workload.

Many regimes also set out the procedures that should be followed before
overtime is allowed. Employers concerned may be required to obtain
the consent of or reach agreements with individual workers, their

37

The EU and the UK do not regulate overtime work or overtime pay under the relevant legislation (other
than prescribing the maximum weekly limit of 48 hours including overtime). Australia also does not
define overtime work or set overtime pay rate under its labour legislation. The only limit on prescribed
overtime hours is that additional hours requested or required by an employer must be reasonable. The US
stipulates the overtime pay rate but not the overtime limit in its labour legislation.
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representative(s) or unions. Korea, Japan, the Mainland, Macao,
Taiwan and Canada fall under this category. A government authority
may have to be informed (e.g. in Japan and Taiwan) or their consent be
given for working beyond the overtime limit (e.g. in Singapore and
Canada). It is also possible to have limits adjusted by collective
agreements between employers and employees (e.g. in Australia).

Overtime Pay

4.10

4.11

An overtime limit is set to preserve workers’ safety and health.
Overtime hours may be compensated by a pay at premium rate’® in
most regimes, or by time-off or compensatory rest period to be taken
(e.g. as in Korea and Japan), or both (e.g. as in Belgium).

A number of places (e.g. Singapore, the US and Canada) specify a single
premium rate of 1.5 times. Others vary their premium rates for
different circumstances, ranging from 1.2 times (e.g. Macao) to 3 times
(e.g. overtime work on statutory holidays on the Mainland). Some
places simply leave the overtime pay rates to be determined by
employment contracts (e.g. the UK), or collective agreements (e.g.
Australia) or industrial tribunals (e.g. modern awards® in Australia).
Some places tend to require increased rates for overtime hours that are
excessively long (e.g. Japan), during the night (e.g. Japan), on weekly
rest days (e.g. the Mainland and Belgium) and during statutory holidays
(e.g. the Mainland and Belgium). On the other hand, the EU does not
deal with overtime work or overtime pay. A regime may also set
different premium rates depending on whether the overtime is voluntary
or not. In Macao, the premium is 1.2 times if there is employees’
consent, but 1.5 times if there is not.

Exemptions

4.12

Exemptions from working hours limits are common and allowed under
different categories, such as:

(a) by occupation or job responsibility (e.g. in all regimes under study

38

39

ILC No. 1 provides for an overtime pay rate of not less than 1.25 times of the regular rate.

Modern awards, which are legally binding instruments created by the industrial tribunal, regulate

employment terms (e.g. the range and number of hours of work, various types of leave and rest breaks) on
an industry or occupation basis.
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except Australia);
(b) by salary level (e.g. in Singapore, Australia and the US);
(¢) by industry or sector (e.g. in Korea);

(d) by size (e.g. in Korea) or sales volume of company (e.g. in the US);
and

(e) other exceptional circumstances.

These regimes either exempt certain categories of employees, industries
and/or companies from the entire working hours legislation or from
certain provisions pertaining to working hours. For details, please refer
to paragraphs 5.35 to 5.50.

Flexibility Arrangements

4.13

4.14

In many regimes under study, the legislation allows the statutory hours
limit to be averaged over a certain period of time called “reference
period” (e.g. two weeks, one month or even longer, etc.), so that
employees and employers can schedule working hours flexibly on a
daily and weekly basis. Within the reference period, any hours worked
beyond the standard limit in individual days/weeks can be worked
without resort to overtime pay, as long as the average weekly working
hours do not exceed the statutory limit.

Other flexibility measures include tailor-made working hours systems
for specific industries or occupations, which may include a separate set
of working hours limits or reference period. The EU regime also
allows its Member States to opt-out from the 48-hour maximum weekly
limit. Both the UK and Belgium have made use of such opt-out.
Detailed discussions of flexibility arrangements are given in paragraphs
5.51 to 5.63.

Rest Period

4.15

It is worth noting that weekly hours or overtime limits are not the only
measure that can contribute to the reduction of working hours. Other
measures such as rest periods also play a role in ensuring that employees
do not work prolonged working hours. All regimes covered in this
study provide certain forms of rest periods to preserve employees’ safety
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4.16

4.17

and health, including: (a) rest breaks within a working day; (b) daily rest
periods between two consecutive working days; and (c) a weekly rest
day.

While four regimes under study do not stipulate statutory rest breaks
(e.g. the Mainland, Australia, the US and Canada), others require a break
from 15 minutes to an hour (see Table 4.1). Those with rest breaks
also specify the minimum number of hours that should be worked for
the entitlement, which varies from 4 to 8 hours. Moreover, some
regimes mandate a longer break when daily hours are extended (e.g. in
Singapore, Korea and Japan).

Table 4.1: Rest Breaks for Economies Covered in This Study

Singapore | e A break (duration not specified) for work > 6 hours

e = 45-minute break for work > & hours

Korea e > 30-minute break for work > 4 hours

e > |-hour break for work > 8 hours

Japan e = 45-minute break for work > 6 hours

e = I-hour break for work > 8 hours
Macao e = 30-minute break for every 5 hours’ work
Taiwan e = 30-minute break for every 4 hours’ work

The EU e A break (duration not specified) for work > 6 hours

The UK e 20-minute break for work > 6 hours

Belgium e 15-minute break for work > 6 hours

The UK’s regime guarantees a daily rest period of at least 11 hours
between consecutive working days/shifts and a weekly rest day of at
least 24 hours in every 7 days. The daily rest period and weekly rest
day, in this context, also serve as an ultimate limit on maximum daily
and weekly hours (on top of the maximum weekly limit of 48 hours).
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4.18

As regards weekly rest period, both ILCs No. 14 and No. 106" fix a
minimum of 24 hours of uninterrupted rest every 7 days. Almost all
regimes provide for a minimum period of weekly rest, and most
stipulate it in the form of one day or 24 hours. There are only two
exceptions: the US does not specify a rest day in federal legislation,
while Australia leaves the regulation of weekly rest period to modern
awards. Like overtime, working on a rest day in some regimes can be
compensated by extra pay, or compensatory rest, or both. Normally,
overtime pay rate for the work done on rest days ranges from 1.35 times
(as in Japan) to 2 times (as on the Mainland) of the regular rate.

Comments

4.19

4.20

4.21

The working hours regimes covered in this study comprise certain
essential components including working hours limit, overtime limit and
overtime pay, exemptions and flexibility arrangements, etc. but the
content of each component may vary greatly and no two regimes are
identical.

In terms of weekly working hours limits, a 40-hour week appears to be
more common. However, the regimes under study have a variety of
weekly limits ranging from 38 to 48 hours. Overtime limits, should
they be adopted, vary even more across regimes, as they may be set by a
day, a week, a month, a year, a combination of them and/or any other
period. A number of regimes specify a single premium rate of 1.5
times, but others set different rates under different circumstances.
Some regimes also provide for rest breaks ranging from 15 minutes to
an hour for work interval of 4 to 8 hours. As will be explained in
Chapter 5, the measures on exemptions and flexibility arrangements
adopted by different economies are also very diverse.

The design of working hours regimes needs to take into account the
specific socio-economic and cultural characteristics of each economy as
well as the concerns of individual sectors. All these dimensions need
to be considered carefully in formulating a working hours policy.

% That is the Weekly Rest (Industry) Convention, 1921 (ILC No. 14), and the Weekly Rest (Commerce and
Offices) Convention, 1957 (ILC No. 106). The Weekly Rest (Commerce and Offices) Recommendation,
1957 (R103) further suggests a 36-hour rest period.
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5.1

CHAPTER 5

OBSERVATIONS ON REGIME DESIGN

In the preceding Chapter, we have reviewed a total of 12 different
working hours regimes, with each of them varying greatly in the
essential components. The fundamental reason for these differences
lies in the design of the regime, which was heavily influenced by each
economy’s own social, economic and cultural characteristics, as well as
the result of subsequent amendments having regard to actual experience
gained during implementation and other later developments. While it
is obvious that we should not consider directly copying any of these
regimes and transplanting it to Hong Kong, the experience of these
economies in designing their own regimes offers valuable insights for
the future deliberation of working hours policy in Hong Kong. We
have identified the following five issues that are crucial to the design of
any regime, namely:

(a) definition of “working hours”;

(b) objectives of working hours policy;

(c) “standard working hours” vs “maximum working hours”;
(d) exemptions; and

(e) flexibility arrangements.

Definition of “Working Hours”

5.2

The concept of “working hours™' is central to the operation of any

working hours regime. Key components such as daily/weekly working
hours limit and rest periods are closely related to the definition of
“working hours”, without which ambiguities may arise and may lead to
severe labour disputes at heavy social costs, eventually requiring court
interpretation.

41

Different regimes may adopt different terminologies for “working hours” such as “hours of work™” (e.g.
Singapore), “hours worked” (e.g. the US) and “working time” (e.g. the EU and the UK).
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53

54

Among the 12 regimes studied, six (including Singapore, Macao, the EU,
the UK, Belgium and the US) have specifically defined “working hours”
in their legislation. These definitions generally comprise the key
element of “the time during which the employee is at the disposal of the
employer””. The UK and US Governments also provide guidelines to
assist employers and employees to determine whether certain situations
fall within or outside the definition of working time.

Out of the 12 regimes studied, eight legislated for daily rest breaks to be
taken during the working day (i.e. Singapore, Korea, Japan, Macao,
Taiwan, the EU, the UK and Belgium) (see Table 5.1). Among these
regimes, most do not stipulate rest breaks, and for that matter meal
breaks, as working hours®. Only Singapore, Korea and Japan have
expressly excluded rest breaks from working hours. In fact, in ILC No.
30, the definition of working hours also excludes rest periods during
which the persons employed are not at the disposal of their employers.
In Macao, rest break is counted as working hours only when the
employees are not allowed to freely leave their workplace during break.
As to whether daily rest break should be paid, only Korea stipulated that
it is unpaid, while the rest are silent on this point.

Table 5.1: Daily Rest Break in Legislation of Different Economies

Regimes Working | Daily rest | Daily rest break Daily rest
under study hours break included as break must
defined?** prescribed? | working hours? be paid?
Singapore v v x Not specified
Korea x v x x

42

43

44

A similar definition is also adopted in ILC No. 30 in which hours of work is the time during which the
persons employed are at the disposal of the employer.

In the EU, provisions also vary among Member States in whether daily rest breaks are to be counted as
working time or as rest time. See European Commission (2010), p. 108.

For the purpose of this report, working hours is considered to be defined in a regime if it explains the
circumstances or activities which constitute working hours. Therefore, “contractual working hours” and
“ordinary hours of work” given in relevant Korean and Australian legislation respectively which do not
contain the above elements are not regarded as definitions of working hours in this report. Please refer to
the sections of “Major Definitions” under relevant parts of Appendices 2.1 to 2.12 for details.
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Regimes Working | Daily rest | Daily rest break Daily rest

under study hours break included as break must
defined?** | prescribed? | working hours? be paid?

Japan x v x4 Not specified

The Mainland x x Not specified Not specified

Macao v v v//%  [depends | Not specified

on whether or not
employees can

freely leave the

workplace]
Taiwan x v Not specified Not specified
Australia x x Not specified Not specified
The EU v v Not specified Not specified
The UK v v Not specified | Not specified
Belgium v v Not specified Not specified
The US 4 x40 v [rest break of | Not specified

short duration
within a working
day]/

% [meal break]

Canada x x Not specified Not specified

5.5 The section below explains how to construe working time and their
application in practice in selected economies.

The EU

5.6 In the case of the EU, the most controversial issue relating to the

definition of working time concerns the treatment of “on-call” time,

45

46

According to the Labour Standards Act of Japan, the working hours shall not exceed 8 hours per day and 40
hours per week excluding rest periods.

The US federal legislation does not specifically provide for daily rest break, but according to the Code of
Federal Regulations, if these short periods are provided by employers, then they should be counted as

working hours.
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5.7

5.8

59

which we also need to carefully consider should a working hours regime
be set up in Hong Kong. The ambiguity in the definition of working
time under the EU’s WTD" necessitated interpretation by the European
Court of Justice (ECJ), which impacts profoundly on the implementation
of the WTD by the EU Member States.

In October 2000, the ECJ passed judgement on the SIMAP case™
concerning the status of “on-call” time. It ruled that “on-call” time
would amount to working time when an employee is required to be at
his place of work during that “on-call” time. If an employee is
permitted to be away from the workplace when “on-call” and free to
pursue leisure or any other activities, “on-call” time would not amount
to “working time” until they are called upon by the employer. The
judgement related to doctors employed in primary health care teams, but
a similar situation also applies to other sectors where “on-call” is the
working practice.

A further ECJ judgement in September 2003 about “on-call” time,
commonly referred to as the Jaeger case®, indicated that periods of
“on-call” duty carried out by a doctor in a place stipulated by the
employer, i.e. hospital, constitute in their entirety working time. This
also applies even if the doctor is provided with a bed during that
“on-call” time and is able to sleep during periods of inactivity. This
judgement also applies to employees in other sectors.

The above judgements have a major impact on sectors with large
numbers of employees involved in “on-call” duties, e.g. health sector,
residential care and other 24-hour public service. Many EU Member
States encounter great difficulties in complying with the judgements in
view of their manpower and financial implications, among others.
Staff shortage is prevalent in some sectors such as public health. Thus
the compliance situation among Member States is unsatisfactory. It is
also against this background that, since these two judgements were

47

48

49

According to Article 2 of the WTD, “working time” means any period during which the employee is
working at the employer’s disposal and carrying out his activity or duties, in accordance with national laws
and/or practice.

ECJ C-303/98, Sindicato de Medicos de Asistencia Publica (SIMAP) v Conselleria de Sanidad y Consumo
de la Generalidad Valenciane ECR [2000], 1-7963.

ECJ C-151/02, Landeshauptstadt Kiel v Norbert Jaeger ECR [2003], I-8389.
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5.10

The US

5.11

5.12

delivered, 15 more Member States out of 27 used the opt-out clause as
allowed under the WTD for not applying the 48-hour weekly limit to the
affected sectors™.

The extensive use of opt-out by Member States to enhance deployment
flexibility (see paragraphs 5.60 to 5.62) was criticised by the European
Parliament as taking away the protection of employees, placing them at
safety and health risk and defeating the very objective of the WTD.
Indeed, all EU stakeholders have agreed on the need for a
comprehensive review of the WTD. As the review of the WTD is still
ongoing, the EU has yet to resolve this highly contentious issue.

In the US, while the federal legislation does not specifically provide for
daily rest break, rest periods of short duration, usually 20 minutes or
less, are common in industry and are customarily paid for as working
time. According to the Code of Federal Regulations, if these short
periods are provided by employers, then they should be counted as
working hours. On the other hand, unauthorised extensions of
permitted work breaks need not be counted as working hours when the
employer has told the employees about the length of the break, and any
extension of the break is against the employer’s rules and will be
punished.

The Code of Federal Regulations also specifies rules on “on-call” time.
An employee who is required to remain “on-call” on the employer’s
premises is working while “on-call”. An employee who is required to
remain “on-call” at home, or who is allowed to leave a message where
he can be reached, is not considered working (in most cases) while
“on-call”. Additional constraints on the employee’s freedom could
require such time to be compensated.

50

Prior to the ECJ’s rulings, the UK was the only Member State that used opt-out under the WTD. Currently,

among the 16 Member States applying opt-out, five use opt-out across all sectors apart from affected ones.
They are Bulgaria, Cyprus, Estonia, Malta and the UK. Even for those Member States which use opt-out
as allowed under the WTD, it is only applied to individual worker who agrees to opt-out from the 48-hour

limit.

Other provisions such as daily rest and rest break still apply.
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Korea and Japan

5.13

Both Korea and Japan have systems in place where it is difficult to
calculate or determine the actual working hours, the number of working
hours as previously agreed between the employer and the employee may
be deemed as the actual working hours, regardless of the hours actually
worked. More details about the systems will be given in paragraphs
5.54 to0 5.55.

Comments

5.14

With globalisation and an ever-changing business environment, working
patterns have become more diverse. For example, some employees
may work at home after normal working hours with the assistance of
information technology. Employers and employees may have different
views as to whether and how such work should be compensated. Thus
it is a great challenge to come up with an all-encompassing definition of
working hours. The EU’s experience is valuable and should be taken
into account in designing a working hours policy. Careful deliberation
of what constitutes “working hours”, particularly “on-call” time, is
essential to avoid ambiguity as far as possible.

Objectives of Working Hours Policy

5.15

5.16

The social value, level of economic development as well as cultural
background of an economy play a significant role in shaping its working
hours policy. For instance, while the regulation of working hours in
many places aims mainly to safeguard employees’ occupational safety
and health, others introduce the policy to help achieve job creation and
sharing. In considering Hong Kong’s case for an SWH policy, we
should make reference to the experience of these places while
acknowledging Hong Kong’s specific economic and social conditions.

Examples in other places show that working hours policy may serve the
following major policy objectives:

(a) Occupational safety and health.
(b) Job creation and sharing.

(c) Better work-life balance.
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(d) Fair compensation for overtime.

Each of these objectives will be discussed in the following paragraphs.

Occupational Safety and Health

5.17

The EU

5.18

Japan

5.19

Preserving employees’ health and workplace safety by regulating the
number of hours they work over a period of time is one of the
fundamental goals of the working hours policies of the economies we
have studied. According to an ILO publication, “weekly hours limits
are working time law’s primary method of preventing regular or
persistently long hours. Where influential, these limits play the most
significant role in determining the volume of hours worked each week.
Thus they make a substantial contribution towards protecting
employees’ safety and health™".

The WTD is the EU’s main piece of safety and health legislation which
lays down the minimum requirements for the organisation of working
time. It is clearly stated in the preamble of the WTD that
“improvement of workers’ safety, hygiene and health at work is an
objective which should not be subordinated to purely economic
considerations”. Thus the WTD provides that each Member State must
ensure that every employee is entitled to a limit in weekly working time
which must not exceed 48 hours on average including overtime.

Since the 1970s, there was increasing public concern in Japan over the
detriment to employees’ health owing to extraordinarily long working
hours on a continual basis, which sometimes resulted in fatalities. This
gave rise to a movement demanding employees’ compensation for
Karoshi* (iﬁj{%xfyi) . It was against this background that in 1987 the

>l Lee et al (2007), p. 7-8.
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Karoshi means “death by overwork”. It includes not only death cases, but also cases with permanent

disability. It was legally recognised as a cause of death in the 1980s. The Japanese government
authority set the following standards for the judgement of recognising Karoshi: 100 overtime hours or more
for the past one month or 80 overtime hours or more per month for the past two to six months before the
onset of the diseases.
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5.20

Japanese Government made a major revision to the Labour Standards
Act (the Japanese LSA) to reduce the 48-hour work week implemented
since 1947 to 40-hour work week in phases™.

The experience of the EU and Japan are just two examples of how
economies deal with the working hours issue from the perspective of
protecting employees’ occupational safety and health. In fact, it
remains a commonly accepted objective underlying working hours
regulation at the international level.

Job Creation and Sharing

Korea

5.21

5.22

While Korea has its working hours regime first established in 1953, the
evolution of working hours policy in Korea was the result of economic
fluctuation as notably witnessed during the Asian Financial Crisis in
1997 and the global financial tsunami in 2008. “The debate around
reducing the 44-hour limit [to 40 hours per week] that began in the wake
of the economic crisis in 1997 was centred initially on tackling
unemployment. As the economy recovered, the goals envisioned for
the hours reduction shifted towards improving work-family

reconciliation and quality of life”>*.

As with the case of many other places, the financial tsunami in 2008
caused a great disruption to the Korean economy. To overcome the
crisis, job creation was put at the heart of the country’s policy agenda.
The Korean Government strove to create and promote decent part-time
jobs through offering financial support to companies that actively
created jobs by reducing the working hours in existing jobs.

Better Work-life Balance

Australia

5.23

In Australia, one of the objectives of the Fair Work Act 2009 (Cth) (FW

53

The goal of 40-hour work week was established in principle in 1987. The duration of the work week was

set at 46 hours in 1988, 44 hours in 1991 and 40 hours in 1994.

' Lee et al (2007), p. 12-13.
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Japan

5.24

Act) effective in 2009 is to assist employees to balance their work and
family responsibilities by providing for flexible working arrangements.
To this end, the FW Act includes “requests for flexible working
arrangements” as part of the National Employment Standards. An
employee with at least 12 months’ service who is a parent, or has
responsibility for the care of a child, may request a change in their
working arrangements (e.g. changes in hours, patterns or location of
work™) if the child is under school age; or under 18 and has a disability.
An employer may only refuse the request on reasonable business
grounds.

The latest amendments to the Japanese LSA effective in 2010 aimed at,
among other things, achieving good work-life balance through reducing
working hours. Moreover, Japan is experiencing shrinkage in labour
force owing to an ageing society exacerbated by a low and declining
birthrate. The ratio of those working very long hours, particularly men
at child-rearing stage, remains at a high level. To discourage
employers from requiring their employees to work very long hours, the
Japanese LSA was amended to increase the overtime pay rate from 1.25
times to 1.5 times for overtime worked in excess of 60 overtime hours
per month.

Fair Compensation for Overtime

The US

5.25

In most of the regimes we have studied, overtime compensation, though
an important issue, is not the major policy goal. However, fair
compensation for overtime seems to be a prominent feature of the
working hours policy of the US. Employees covered by the Fair
Labour Standards Act of 1938 (FLSA) must receive overtime pay for
hours worked in excess of 40 in a work week at a rate not less than 1.5
times their regular rate of pay. The FLSA does not cap the maximum
hours that an employee aged 16 or above may work on weekdays, rest
days or weekends. It also does not require an higher overtime pay rate

55

Examples of changes in working arrangements may include: changes in hours of work (e.g. reduction in

hours worked, changes to start/finish times); changes in patterns of work (e.g. working “split-shifts” or job
sharing arrangements); and changes in location of work (e.g. working from home or another location).
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for working on Saturdays, Sundays, holidays, or regular days of rest,
which is the case in many other regimes to discourage employees from
working on these days. The law specifically states that overtime pay
cannot be waived by agreement between the employer and the
employee.

Other Regimes

5.26

In other regimes that we have studied, mandatory overtime premium
mainly serves the purpose of discouraging employers from having their
employees work excessive overtime and thereby reducing their total
working hours. However, in Korea and the Mainland, “overtime
payments often constitute a regular and substantial element of wage
packages and are relied on to ensure a decent standard of living™°. In
other words, the regulation of overtime pay, which was originally
intended to avoid excessive work, became a means of supplementing the
basic wages of employees. This underlines the importance of setting
clear objectives for the working hours policy. For example, if the goal
is simply to achieve overtime compensation, a working hours regime
may only need to incorporate a certain level of weekly hours beyond
which overtime pay must be made, as in the US regime.

Comments

5.27

Different stakeholders advocating the regulation of working hours may
hold different views of its objectives, which would eventually lead to
very different regime designs. It is of utmost importance that the
community has come to a consensus on the objectives before deciding
on the regulatory approach and framework. Moreover, it is unrealistic
to expect that there exists a single regime design that can fully meet all
the objectives mentioned in paragraph 5.16.

“Standard Working Hours” vs “Maximum Working Hours”

5.28

While both SWH and maximum working hours could be used to reduce
excessive hours of work, they are indeed very different conceptually and
practically. In gist, the former aims to set the normal number of hours
that an employee should work during a defined period of time, while the

% Lee et al (2007), p. 121.
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latter aims to cap the total number of hours that an employee should
work within that period. This section will examine how these two
concepts are reflected in the regimes under study.

Standard Working Hours

5.29

5.30

SWH are the number of hours that employees are expected to work on a
regular basis (e.g. a day or a week) and beyond which overtime pay is
required. They are therefore often interpreted as the number of hours
that an employee could work before overtime pay is applicable’’. In
some economies, these hours are called “normal hours limits”. Most
working hours regimes mandate these limits by laws or regulations on a
daily or weekly basis (or both). Initially, SWH were mainly imposed
to preserve employees’ safety and health. Nowadays, they also serve
other policy objectives such as helping employees to achieve better
work-life balance (e.g. Australia), or reducing unemployment through
job sharing (e.g. Korea).

For those regimes which adopt standard daily limits, the 8-hour day is
most common (e.g. Singapore, Korea, Japan, the Mainland, Macao,
Taiwan and Canada). In terms of weekly limits, while a 40-hour week
is prevalent (e.g. Korea, Japan, the Mainland, the US and Canada), the
number of such weekly limits could also vary significantly from 38
hours (e.g. Australia), 44 hours (e.g. Singapore), to 48 hours (e.g.
Macao).

Maximum Working Hours

5.31

To prevent excessive working hours, the EU adopts a maximum weekly
limit of 48 hours. Many other regimes introduce a cap on weekly
overtime hours (e.g. 12 hours in Korea) and/or monthly overtime hours
(e.g. 36 hours on the Mainland, 45 hours in Japan™®, 46 hours in Taiwan
and 72 hours in Singapore™). The standard hours limits together with

57

Normal weekly hours of work is generally taken to mean the number of hours per week in excess of which

any time worked is remunerated at overtime pay rate. See ILO (2010b) and McCann (2005).
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Japan is one of the few economies with different overtime limits for different periods of time from one

week up to one year. For details, please refer to Appendix 2.3.

59

This monthly overtime limit may be exceeded if the government has granted an exemption.
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5.32

5.33

overtime limits constitute the absolute maximum working hours limits
of these economies. Macao indirectly sets the maximum limits by
mandating uninterrupted daily rest periods®.

On the other hand, the US does not set any maximum working hours
limits. Likewise, although the federal legislation in Australia provides
for a maximum of 38 hours plus any reasonable number of additional
hours, there is no provision to cap the maximum number of “additional
hours” that can be worked. In other words, these two economies have
not set any upper limits on working hours for their employees.

Theoretically, maximum working hours should be the absolute limit that
an employee should work within a certain period of time. However, as
we will explain in later sections, such limits may be exceeded under
certain agreed circumstances (e.g. by exemptions of certain industries or
occupations) or exceptional situation (e.g. emergency work related to
accidents). Besides, maximum working hours may be averaged over a
reference period. In the UK, the 48-hour limit is expressed as an
average over a 17-week period. In such case, working hours in some
weeks will also exceed the maximum limits.

Comments

5.34

While both standard and maximum limits conceptually aim to reduce
hours of work, their emphases are quite different (e.g. regimes adopting
maximum working hours may put less emphasis on overtime pay and
relevant arrangements), and therefore they may bring about different
results. The social and cultural background may play a role in the
choice of a standard or a maximum limit. For example, all Asian
economies under study have adopted SWH with overtime limits. For
those hours worked that exceed the weekly limit, employees’ wages are
remunerated based on the statutory overtime pay rate. This in turn may
provide an incentive for employees to work harder and longer to earn a
higher income. In fact, this may partly be the reason why employees in
Asia generally work longer hours than their European counterparts. It
also reflects the Asian hardworking culture which is relevant to the
context of Hong Kong.

60

By the same token, employees in the EU (including the UK and Belgium) who choose not to be covered by

the maximum weekly working hours provisions (i.e. exercising opt-out) will also have implied maximum
weekly working hours due to the entitlement of daily and weekly uninterrupted rest periods.
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Exemptions

5.35 Exemptions from working hours limits are found in all the regimes
studied and represent an essential component in a working hours regime.
Indeed, such exemptions are vital for the effective provision of essential
public service, such as health, fire services and the police, which are
characterised by long hours and the need for uninterrupted
round-the-clock service. Exemption also applies to certain nature of
work or job responsibilities, such as work which is inherently
intermittent (e.g. caretaker), supervisory or professional employees who
have autonomy in determining their own working hours. In fact, as
mentioned in Chapter 4, these exemptions may take a number of forms,
for example:

(a) by occupation or job responsibility;

(b) by salary level,

(c) by industry or sector;

(d) by size or sales volume of company; and

(e) other exceptional circumstances.

5.36  The regimes examined all feature exemptions based on at least one of
the criteria mentioned above, and in fact most of them use a
combination of the criteria. For example, in Korea, exemptions are
provided on the basis of job responsibility, industry or size of company
(depending on the specific provisions). It is also common that working
hours provisions do not apply in extraordinary situation such as
accidents and force majeure, etc. In fact, these measures echo with the
exemptions or exceptions as allowed under ILCs No. 1 and 30 on
working hours. Exemption arrangements of the regimes studied along
with relevant provisions of the ILCs are summarised below®".

By Occupation or Job Responsibility
5.37  We notice that it is common for some occupations or job responsibilities

to be excluded from certain or all provisions of a working hours regime,
including:

6! Please refer to Appendices 2.1 to 2.12 for details about the specific working hours provisions which

exempt the employees or industries concerned.
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(a) managerial, supervisory or professional work (e.g. all regimes
studied except the Mainland and Australia®);

(b) government employees (e.g. Singapore, the Mainland, Macao,
Taiwan and Belgium);

(c) domestic workers (e.g. Singapore, Japan, Macao, Taiwan, the UK,
Belgium and the US®);

(d) surveillance or intermittent work (e.g. Korea, Japan and Taiwan);

(e) work outside of the establishment not subject to immediate control
of superiors (e.g. Macao);

(f) employees performing research work without supervision (e.g.

Macao);

(g) sales representatives (e.g. Belgium) or “outside sales”®

US); and
(h) apprentices (e.g. Macao).

(e.g. the

5.38  Other special categories being exempted include family members® (e.g.

Korea, Japan, the EU, the UK and Belgium) and employees working
from home (e.g. Belgium). Lastly, the working hours of specific
categories of employees who may be regulated by separate legislation
such as seafarers may also be exempted from the general working hours
regime (e.g. Singapore, Japan, Macao, the UK and Canada).

5.39  Some of the exemptions mentioned above are actually provided under

ILCs No. 1 and/or 30, including, among others:
(a) persons holding positions of supervision or management or
employed in a confidential capacity;

(b) offices in which the staff is engaged in connection with the
administration of public authority;

62

63

64

65

However, senior managers in Australia are usually excluded from the coverage of modern awards. For
details, please refer to Appendix 2.7.

Domestic workers who reside in their employers’ residences are exempted.

Outside sales is a salesperson whose primary duty is to make sales or obtain orders or contracts for services,
or for the use of facilities for which a consideration will be paid by a client. He should be customarily and
regularly engaged away from the employer’s place or places of business.

In the EU and UK, employees in family-run businesses who are family members are exempted. In
Belgium, those who are employed in a family enterprise where usually only parents, in-laws or wards are
employed under the exclusive authority of the father, mother or guardian are exempted. In Korea and
Japan, businesses employing only relatives living together are exempted.
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(c) travellers and representatives, in so far as they carry on their work
outside the establishment; and

(d) establishments in which only members of the employers’ families
are employed.

Exceptions are also provided under ILC No. 30 for persons whose work
is inherently intermittent, such as caretakers and persons employed to
look after working premises and warehouses, whose hours of work are
allowed to be averaged over a period longer than a week.

By Salary Level

5.40

Apart from occupations or job responsibilities, an employee whose
salary is above a certain level may also be excluded from working hours
regulations (e.g. Singapore, Australia and the US).

Singapore

541

Part IV of the Employment Act governing the terms and conditions on
hours of work, overtime, rest breaks and rest days only applies to
workmen earning not more than S$4,500 (HK$27,450)* basic monthly
salaries and employees earning not more than S$2,000 (HK$12,200)
basic monthly salaries®’. In other words, workmen and employees with
monthly earnings above their salary ceiling are not protected by the
provisions on working hours and overtime. The rationale is that the
Employment Act is intended to provide for basic employment protection
particularly for employees who are more vulnerable.

Australia

542

High income employees in Australia may also be excluded from the
coverage of modern awards if an employer gives them a written
guarantee of annual earnings for a period of 12 months or more; and the
employees accept the guarantee. To qualify as a high-income
employee, his annual earnings must exceed a “high income threshold”
stipulated by the Fair Work Regulations 2009 which is revised every

66

All foreign currencies mentioned in this report are converted into Hong Kong Dollars at the currency

exchange rate published by the Hong Kong Association of Banks on 5 June 2012.

67

Please refer to Appendix 2.1 for definitions of workmen and employees.
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financial year. The figure that will be adjusted on 1 July 2012 for
full-time employees is A$123,300 (HK$937,080).

The US
5.43 It is noteworthy that the US regime is unique in the sense where all
criteria under both the salary and duty requirements for executive,
administrative and professional employees must be met to be qualified
for exemptions. For example, an executive will be exempted from the
provisions on overtime pay under the FLSA if both sets of criteria below
have been met:
(a) Salary requirements -
>  Weekly salary not less than US$455 (HK$3,549); and
(b) Duty requirements -
> The employee’s primary duty must be managing the enterprise
or managing a customarily recognised department or
subdivision of the enterprise;
> The employee must customarily and regularly direct the work
of at least two or more other full-time employees or their
equivalent; and
> The employee must have the authority to hire or fire other
employees, or the employee’s suggestions and
recommendations as to the hiring, firing, advancement,
promotion or any other change of status of other employees
must be given particular weight.
By Industry or Sector
5.44  Sometimes, the entire industries may be exempted from a working hours

regime. For example, agriculture, livestock rearing and fishery
industries are exempted in Japan and Korea. Certain industries
requiring higher operational flexibilities may also be exempted from the
overtime limits. For example, in Korea, certain sectors such as
transportation, finance and insurance, movie production and
entertainment, medical and sanitation, hotel and restaurant, etc. are
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allowed to work in excess of 12 hours’ weekly overtime limits®®.
By Size or Sales Volume of Company
Korea

5.45 In Korea, most of the provisions on working hours do not apply to
businesses or workplaces which ordinarily employ four employees or
less®.

The US

546 In the US, an employee is protected under the FLSA for overtime pay
through either enterprise coverage or individual coverage™. Enterprise
coverage applies, among others, to employees who work for enterprises
with annual sales or business of at least US$500,000 (HK$3,900,000).

Other Exceptional Circumstances

5.47  Daily or weekly hours limit may be waived or extended under special
circumstances not classified according to the above criteria (with
permission from the authorities in some regimes). These situations
may include:

(a) emergency work arising from natural disaster and the need to
perform urgent public work (e.g. Singapore, Japan and the
Mainland);

(b) emergency work related to accidents (e.g. Singapore, the EU, the
UK, Belgium and Canada);

(c) wurgent work on machinery or equipment (e.g. Singapore, Belgium
and Canada);

% Depending on the sources of statistics, as at 2008, around 55-61% of companies and 38-42% of employees

were exempted from the overtime limit provisions. The figures were obtained from a Korean research
institute during our study mission.
% Only the provisions pertaining to, among others, recess hours, holidays (i.e. weekly rest day) and working
hours for females and minors are applicable to a business or workplace which ordinarily employs four
workers or less.
" Individual coverage applies to individuals whose work involves interstate commerce regularly. Examples
of work that involve interstate commerce are production of goods that will be exported to another state,
making calls to persons outside the state, and janitorial work for a building that produces goods for exports
to another state.

P. 58



Report of the Policy Study on Standard Working Hours
Chapter 5 — Observations on Regime Design

548

(d) unforeseen or unpreventable circumstances (e.g. Singapore, Japan,
Macao, the EU, the UK, Belgium and Canada);

(e) great loss faced by the employer (e.g. Macao); and

(f) unpredictable increase in amount of work (e.g. Macao and
Belgium).

Most of the above situations are also covered by ILC No. 30, such as
cases of accidents (actual or threatened), force majeure, urgent work on
machinery or plant, abnormal pressure of work due to special
circumstances, etc. Other circumstances may include work to prevent
the loss of perishable goods, special work such as stocktaking, the
preparation of balance sheets, settlement days, liquidations, and the
balancing and closing of accounts, etc. Employees may be required to
work additional hours for the above circumstances.

Comments

5.49

5.50

As illustrated above, the exemption arrangements adopted by various
regimes are quite diverse in terms of their level and scope. This
reflects that the socio-economic, political, or even cultural factors of an
individual regime may play a role in determining the relevant
arrangements. Nonetheless, exemption “by occupation or job
responsibility” is the most common form of all exemptions among the
economies under study. While this measure takes into account the
specific work nature of the relevant occupation or job, which could be
vital for the sectors concerned, there are also arguments that such
exemptions have denied some employees, who indeed are the ones most
vulnerable, the protection against very long working hours. In any
case, exemption is a highly important issue in a working hours regime
and all working hours regimes we have studied offer some kind of
exemptions to address practical business concerns.

Also, exemption arrangements appear to be “economy-specific”, thus

thorough discussion among different stakeholders is essential for
achieving consensus on the scope of exemptions required.
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Flexibility Arrangements

5.51

All working hours regimes covered in this study incorporate some kind
of flexibility arrangements to allow for variations in daily and weekly
hours of work. However, the coverage and extent of these flexibility
measures vary among different regimes.

Reference Period

5.52

5.53

At one end of the spectrum, some regimes adopt a simple “reference
period” "' across the board to allow working hours to be averaged over
a certain period of time. If the averaged weekly working hours within
the period do not exceed the statutory limit, overtime pay is normally
not required.

To take Singapore as an example, its working hours legislation allows
employers to comply with its 44-hour working week by averaging over
a reference period of two weeks as long as the working time in neither
of the two weeks exceeds 48 hours. In the UK, the 48-hour week can
be averaged over 17 weeks. In Japan, the 40-hour weekly limit can be
averaged over a reference period of up to one year. Adoption of
reference period is the most common form of flexibility arrangements
for the regimes under study.

Working Hours Systems

5.54

Some regimes have not only adopted reference period, but also
incorporated various working hours systems to cater for the specific
needs of certain industries or occupations. While details of working
hours systems of economies examined can be found at Appendices 2.1
to 2.12, a few examples are tabulated below for easy reference (Table
5.2):

71

In the regimes we studied, a reference period can range from two weeks to one year. It may be applicable

to all sectors covered by the law or there may be different sets of reference period for different industries.
The rationale is that the average weekly working hours during the reference period should comply with the
statutory weekly limit, which is derived by dividing the total number of hours worked in the reference
period (subject to other conditions such as taking into account the period of paid leave taken) by the
number of weeks in that period.
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Table 5.2: Selected Examples of Working Hours Systems in
Different Economies

Weekly Hours
Regime | Limit (Daily Averaging Arrangements
Hours Limit)
Taiwan 84 hours in 8-week Flexitime System
2v}\1feeks ® For specified businesses, with prior
(8 hours) consent of the labour union (or the
agreement of a labour-management
conference if there is no such union),
an employer may distribute the total
regular working hours of 8-week (336
hours) over that period, provided that
the working hours for each day and
week do not exceed 8 and 48
respectively.
Japan 40 hours Atypical  Adjustable Working Hours
(8 hours) System for a Week

Provided that employees’ working
hours do not exceed 40 hours per
week, employers may have the
employees work up to 10 hours per
day without having to give overtime
pay.

This system 1is limited to retail
businesses, hotels, restaurants, and
eating and drinking places with less
than 30 regular employees.

Deemed Working Hours System for Work
outside of the Workplace

In cases where employees perform
their work outside their workplace
during all or part of the working
hours, the detailed instruction and
supervision by the employer are not
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Weekly Hours
Regime Limit (Daily
Hours Limit)

Averaging Arrangements

involved and it is difficult to calculate
working hours, the number of hours
actually worked is deemed to be the
scheduled (i.e. contractual) working

hours.
Korea 40 hours Discretionary Working Hours System —
(8 hours) Worker s discretion at work

® Applies to jobs that require
employees’ specific expertise or
professional skills (the nature of
which necessitates employer to
authorise employee to determine how
work is performed).

® By written agreement, working hours
chosen by the employee is deemed to
be hours actually worked.

Discretionary Working Hours System —
Work outside the Workplace

® Applies to jobs which are difficult to
calculate the actual number of hours
worked as the employees work
outside the workplace for part or all
of the working hours.

® The hours actually worked can be
deemed as: (a) the contractual
working hours; (b) the hours
ordinarily required to complete the
work concerned (when an employee
is required to work in excess of
contractual hours to complete the
task); or (c) the hours agreed upon in
writing by the employer and the
employee concerned.
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5.55

Opt-out

5.56

In essence, working hours systems may take any or all of the following
forms:

(a) different sets of reference period for different circumstances (e.g.
Korea, Japan and Taiwan);

(b) different sets of daily/weekly limits for specific industrial sectors,
occupations or job nature (e.g. Japan); or

(c) special measures tailor-made for jobs of which the actual working
hours cannot be ascertained (e.g. Korea and Japan).

At the other end of the spectrum, a regime may allow employees to
opt-out from the statutory working hours limit so that they can work
longer hours if they so wish (e.g. the UK). In this case, the employee
must give prior consent and written agreement is often required.

Evaluation of Each Flexibility Arrangement

Reference Period

5.57

Experience in other places shows that flexibility in the distribution of
working hours over time is considered important, especially for those
sectors subject to seasonal fluctuations of work. Averaging measures
are generally welcome by employers as they can better adapt to
variations in consumer demand and seasonal cycles. For example, the
employers’ association representing SMEs in the EU prefers reference
period to be extended to as long as one year by default’”. However,
some employees are concerned that their overall overtime pay during the
reference period may be reduced owing to the averaging arrangements.
Depending on the design of the regime and whether prior notification
and consent is required, averaging arrangements may also benefit
employees because, during the low season of their companies’
businesses, they are not obliged to work up to the weekly limit. They
may use the time saved for rest or other personal pursuits.

72

Currently, the WTD allows averaging of 48-hour weekly limit over 12 months only by collective

agreements.
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Working Hours Systems

5.58 Korea, Japan and Taiwan have introduced very comprehensive working
hours systems in response to the needs of specific industries,
occupations or job nature (Please refer to Appendices 2.2, 2.3 and 2.6
for details). Employers adopting such systems are generally required
to follow administrative procedures prescribed by law and/or seek prior
approval from the concerned authorities. The pros and cons of
introducing such systems from employers’ and employees’ perspectives
are set out below (Tables 5.3 and 5.4)":

Table 5.3: Pros and Cons of Working Hours Systems for Employers

Pros Cons
® [mprovement in | ® Managerial control  over
competitiveness and working hours is limited to
performance. designated industries/
occupations.

® Matching  hours more |® Can involve complicated

closely with production or administrative procedures,

service requirements. requiring additional
manpower and associated
costs.

® Reducing costs, particularly | ® Adverse  sentiment  from

savings on overtime pay. employees during
implementation (e.g. some
employees may initially resist
certain forms of working time
flexibility).

7 In compiling these tables, we have drawn reference to various information sheets published by the

Conditions of Work and Employment Branch of the International Labour Office. See ILO’s website:
http://www.ilo.org/travail/areasofwork/working-time-and-work-organization/facet/lang--en/index.htm?facet
criteria=TYP=Publication&facetdynlist=WCMS 170814
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5.59

Opt-out

5.60

Table 5.4: Pros and Cons of Working Hours Systems for Employees

Pros Cons

® Reduction in working time. |® May reduce total earnings if
employers no longer request
overtime.

® A better balance between |® Loss of control over the
work, family and private life. amount of hours that could be
worked in a given duration.

® Greater scope for employees’ | ® Irregular working hours.
influence over the
organisation of working
hours through consultation
with the employers.

® Easier to arrange for other |® Employer may give short

personal  activities, e.g. notice periods for changes in
continuous education and work schedules and varying
training, or taking care of workloads.

children.

In designing the flexibility measures, we should caution against a
complicated system. Sometimes, working hours systems may be so
attentive to the needs of specific sectors that they end up with too many
administrative procedures and technicalities. This may lead to low
adoption rate by employers and defeat the purpose of developing
tailor-made systems.

Opt-out provisions are given in the EU’s WTD. The EU Member
States have the option of not applying 48-hour maximum weekly limits
subject to certain conditions as mentioned in Appendix 2.8. The UK
was the first EU Member State to allow opt-out in all sectors of the
country, and many other Member States followed suit especially after
the several landmark court cases (e.g. SIMAP and Jaeger cases on
definition of working time). Not all these Member States apply the
opt-out to their entire workforce. Some Member States confine it in
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5.61

5.62

specific sectors or jobs (e.g. Belgium).
Opt-out is a highly controversial subject at the EU level. Different
views expressed by various EU stakeholders about opt-out are listed in

Table 5.5:

Table 5.5: Reasons for and against Opt-out

For Against

® Business can  maintain
workforce flexibility which
is conducive to long-term

sustainability.

® Allowing opt-out is
considered as taking away the
protection afforded to
employees.

® FEmployees will have the | ® As the key objective of
right and flexibility to working time regulation is to

choose when they want to
work more to increase their
Income.

protect employees’ safety and
health, it should not be a
matter of individual choice.

Employees’ right to work
long hours should be limited
by their duty to work safely.

® Employees can have better | ® Abuse of opt-out would pose

control of their own a heavy risk of accident in
work-life balance. certain industries, e.g.
transport.

Implementation experience in the EU Member States reveals that
opt-out is most common in sectors providing round-the-clock service
and involving “on-call” duty (“on-call” time is counted as working time).
However, trade unions in the EU are demanding the removal of all
opt-out provisions in the WTD, while the employer organisations insist
that opt-out should be retained. The negotiation is still ongoing.
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Comments

5.63

Flexibility arrangements are a fundamental component in all working
hours regimes studied which cater for the very diverse operational needs
of different industries and occupations. However, with the ever and
rapidly changing social, economic and technological environments, it is
a highly challenging task to determine the level of flexibility appropriate
for a particular economy. A tight regime with limited flexibility
measures may stifle business’ operations, whereas a loose regime may
raise questions of whether employees are afforded adequate protection.
In the context of Hong Kong, in-depth discussion among stakeholders in
the light of our unique socio-economic circumstances is essential in
determining the suitable flexibility arrangements should SWH be
contemplated.
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6.1

6.2

CHAPTER 6

IMPLEMENTATION EXPERIENCE IN OTHER PLACES

As set out in Chapters 4 to 5, a working hours regime entails not simply
fixing daily or weekly working hours limits or overtime pay rate; its
formulation also involves other considerations, such as agreeing on the
policy objectives, making impact assessment, setting necessary
exemptions and flexibility arrangements, etc.

Even so, the successful design of a working hours regime is only the
first of many steps towards achieving an effective working hours
regulation. Indeed, we have learnt from the experience in other places
that many important issues would only come to light during the later
stages of consensus building and implementation. In Chapters 6 to 7,
we will cover the challenges commonly faced by other regimes in
implementing working hours regulations. The issues dealt with in this
Chapter are set out in details below, namely:

(a) apoliticised and lengthy process of consensus building;

(b) disputes over key legal definitions;

(c) challenge in balancing employees’ benefits against public service
and business’ flexibility;

(d) possible wage reduction resulting from shorter working hours; and

(e) enforcement challenges.

A Politicised and Lengthy Process of Consensus Building

6.3

Some economies covered in our study have undergone a highly
politicised or lengthy process in reaching consensus on their initial and
subsequent amendments to their working hours legislation. Experience
in other places also reveals that the polarised views of different
stakeholders often led to negotiation deadlock which impeded prompt
legislation and implementation. It is therefore essential for all
stakeholders to have the patience, as well as the commitment and
willingness to narrow their differences in order to agree on the way
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forward.

Korea

6.4

6.5

6.6

To speed up the country’s recovery from the 1997 Asian Financial Crisis,
the Korean Economic and Social Development Commission (ESDC)
comprising representatives from the government, management, labour
and public interest groups, was established in January 1998 to “carry out
fundamental structural reform to make [the] economy more transparent,
open and market-oriented”’*. The “Special Committee on Reduction
of Working Hours” set up in May 2000 under the ESDC subsequently
agreed, among other things, that the total annual working hours should
be reduced from around 2 500 hours then to less than 2 000. To
achieve this overall principle, the Korean Government submitted an
amendment bill to the National Assembly to reduce weekly working
hours from 44 to 40 under the Labour Standards Act (the Korean LSA).

Although the principle of further reducing working hours was agreed
upon, the Committee subsequently failed to reach consensus on the
details of implementation owing to the sharply divided views of
employees’ and employers’ representatives. While the major trade
unions in Korea demanded a 40-hour work week without reduction in
wages, the employers’ representatives expressed grave concern that the
proposal would significantly increase labour cost and weaken the global
competitiveness of Korean businesses. In spite of the deadlock and
lack of consensus between employers and employees, the Government
submitted the amendment bill to the National Assembly and had it
approved in August 2003 amid fierce opposition from the trade unions
because certain labour benefits were cut to gain the support of the
employers.

Although the reduction of SWH from 44 to 40 hours per week was
finally implemented in phases in Korea from 2004, the society suffered
tense labour relations and certain employees’ existing benefits were
traded off (e.g. abolition of the original one-day paid leave per month
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The ESDC (formerly called “The Korea Tripartite Commission”) is a presidential advisory body for the
purpose of overcoming the economic crisis in late 1997. See ESDC’s website
(http://www.lmg.go.kr/eng/about/about01.asp) and the “Social Pact to Overcome the Economic Crisis”, p.1
(http://www.lmg.go.kr/eng/file_down/Social%20Pact%20t0%200vercome%20the%20Economic%20Crisis

-pdf).
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Macao

6.7

6.8

and change of the one-day menstruation leave per month from paid to
unpaid) to ensure the passage of the legislation.

Prior to the handover of Macao in 1999, the Macao Government
proposed to amend Decree-Law No. 24/89/M in areas including rest
period, and to introduce new provisions on exemption of certain
employees, overtime pay, shift work and night work, etc. A report was
submitted to the Standing Committee for the Coordination of Social
Affairs (the Standing Committee)” in December 2000 for discussion.

However, it eventually took 10 years for the amendments to be passed.
For instance, the Macao Government was only able to submit the bill to
the Legislative Assembly in 2007 upon consensus reached in the
Standing Committee and subsequent deliberation by the Executive
Council. The Third Standing Committee of the Legislative Assembly
(the Legislative Assembly Committee)’® held 51 meetings from June
2007 to July 2008. Another 11 working meetings were held from
March to July 2008 between representatives of the Legislative Assembly
Committee and the Government. In view of the issue’s complexity and
controversy, the Legislative Assembly Committee had to apply for
postponement of discussion at the Assembly four times owing to
increase in the articles of the bill from 57 to 97. The bill was finally
passed in 2008 and the Labour Relations Law became effective on
1 January 2009”7. The lengthy discussion was due to the divergent
views of employees and employers over some key issues such as
overtime pay rate, regulation of night work and shift work, etc.
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The Standing Committee is a tripartite consultative body on social and labour policies.

In accordance with the Rules of Procedure of the Legislative Assembly, the present Legislative Assembly

consists of one Regiment and Mandate Committee and three Standing Committees, members of each
committee are elected by and among the Members of the Legislative Assembly.
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Examples of amendments included specifying definition of normal working hours, new provisions on

minimum daily rest period and compensatory rest, overtime pay rate, night work and shift work, etc.
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The EU

6.9

Council Directive 93/104/EC (Council Directive)”® adopted in 1993
required the European Commission to report on its operation after a
10-year period had elapsed. During the decade, there were major
social and economic developments which fundamentally affected the
operation of the WTD (e.g. technological advances, globalisation and
more diverse workforce) along with substantial impact of the ECJ’s
rulings on the implementation of the WTD (as discussed in paragraphs
5.6 to 5.10). These constituted the background against which the
European Commission put forward a proposal in 2004 to amend the
WTD following wide consultation of the European “social partners”,
which included both employers’ organisations and trade unions’.

6.10  Between 2004 and 2009, there were extensive consultation and debates

on the review of the WTD at the EU level. Though there was broad
consensus among the European “social partners” that the WTD needed a
major revamp, there were strong disagreements between them on the
arcas and direction of amendments. While employers demanded
greater working time flexibility to facilitate business development,
employees considered that new measures should be introduced to further
strengthen protection for workers.

6.11 Despite a long negotiation and conciliation process, the Council of the

EU® and the European Parliament had to conclude in April 2009 that
they failed to reach an agreement on the proposed amendments to the
WTD. Thus, the European Commission launched a new review of the
WTD based on a full scale consultation of the European “social
partners” and a detailed impact assessment. Having conducted the first
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It is the first Directive on working time in the EU and was amended in 2000 by Directive 2000/34/EC and
the two were consolidated into Directive 2003/88/EC (i.e. the WTD).

The European “social partners” (employers’ organisations and trade unions) are the central actors in the
collective industrial relations scene at the EU level. They are very influential in the sense that they can
enter into negotiations among themselves to reach agreement with legally binding effects (the framework
agreements reached may even be transformed into labour law). The major employers’ organisations at the
EU level are Confederation of European Business (formerly the Union of Industrial and Employers’
Confederations of Europe — UNICE), the European Centre of Employers and Enterprises providing Public
Services and European Association of Craft, Small and Medium-Sized Enterprises. The most important
organisation representing employees in the EU is the European Trade Union Confederation.

The Council of the EU is the EU institution where the Member States’ government representatives sit, i.e.
the ministers of each Member State with responsibility for a given area. In most cases, the Council can
only legislate the EU’s laws based on proposals submitted by the European Commission.
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and second-stage consultations in 2009 and 2010 respectively, the
“social partners” finally agreed to enter into a new round of negotiation
with a view to concluding an agreement and transposing the agreed
terms as the new Directive®'. The first and second negotiation
meetings of the “social partners” were conducted in December 2011 and
February 2012 respectively. Although some progress was made after
more than six years, the “social partners” realised that there are still
many hurdles to overcome before the issue can be resolved eventually.

The UK

6.12 In the UK, working hours are regulated by the Working Time

Regulations (WTR) emanated from the EU’s WTD. For details of the
WTR, please refer to Appendix 2.9. Under the WTD, all EU Member
States, including the UK, were required to implement the main
provisions of the WTD in their national laws by November 1996. At
the time, there was no specific legislation regulating working time in the
UK. However, the terms of the WTD were in conflict with the
traditional approach of labour relations in the UK, i.e. allowing patterns
of work including working time to be negotiated by employers and
employees. The Conservative Government at the time, which adhered
to the deregulatory philosophy, also believed that the WTD was against
this philosophy and would impact adversely on the country’s
competitiveness and employment. Thus, the UK Government
challenged the legal basis of the WTD before the ECJ** in 1994. It
argued, among other things, that the WTD was not a safety and health
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Under relevant provisions of the Treaty on the Functioning of the EU (TFEU), the “social partners” enjoy
autonomy as regards the content and structure of their discussions, and have nine months to reach
agreement. If they reach an agreement, they are entitled under the TFEU to ask for its implementation as
a Directive. The European Commission would then present the “social partners™ agreement to the
Council of the EU in the form of a Directive. Under the TFEU, the Council of the EU may either adopt it,
or reject it, by qualified majority, but may not amend it. The Parliament is informed, but is not a
co-legislator. Out of respect for the autonomy of the “social partners”, the European Commission will not
put forward a legislative proposal on the issues covered by their talks. In the event that the “social
partners” do not reach an agreement, the European Commission would then come forward as promised with
a legislative proposal, based on its consultation and impact assessment work.

The WTD was adopted as a health and safety measure under the then Article 118a(1) [now Article 137] of
the Treaty Establishing the European Community (EC Treaty) which only allowed adoption by “qualified
majority voting” which meant that it would be passed despite the UK’s opposition. Thus, the UK argued
that the WTD should be a social policy measure under the then Article 100 [now Article 94] of the EC
Treaty requiring unanimous approval. In this case, the UK would be able to veto the WTD.
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measure™. However, the UK Government’s claim was denied by the
ECJ in 1996. But following the Labour Party’s victory™ in the 1997
election, the WTR were speedily drafted amidst a short, three-month
consultation and came into force in October 1998. Unfortunately, this
hasty approach resulted in many legal uncertainties which necessitated
numerous subsequent amendments®”.

6.13  For instance, the previous statutory requirement for employers to record

the number of hours of working time worked by each opted-out worker
was considered onerous by employers and was amended in 1999%.
Employers now only have to keep a record of those opted-out workers
such as opt-out agreement rather than having to maintain daily working
hours record. Also, the WTR used to allow a worker whose working
time is partly unmeasured or determined by the worker himself to be
exempted from the 48-hour working week and the maximum working
hours for night work. The relevant provision pertaining to “partially
unmeasured working time” was repealed in 2006 against the background
of infraction proceedings brought by the European Commission against
the UKY. The amendment has brought “many workers unequivocally
under the WTR’s protection in relation to all their work”®®. This
demonstrates the importance of having detailed and careful deliberation
among stakeholders on the categories of workers to be exempted and the
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The WTD was adopted on the basis of the then Article 118a(1) [now Article 137] of the EC Treaty, which
provides that “Member States shall pay particular attention to encouraging improvements, especially in the
working environment, as regards the health and safety of workers, and shall set as their objective the
harmonisation of conditions in this area, while maintaining the improvements made.” The UK
Government argued that the measures in the WTD concerning weekly working time, paid annual leave and
rest periods had no genuine and objective link to health and safety of workers. However, the ECJ ruled
against the arguments of the UK Government.

The Labour Government adopted a new approach to labour policy in the UK which involved setting
minimum standards of worker rights in different areas of the employment relationship.

Subsequent amendments included, among others, the Working Time Regulations 1999 (amending
regulations), the Working Time (Amendment) Regulations 2001, the Working Time (Amendment)
Regulations 2002, the Working Time (Amendment) Regulations 2003, the Working Time (Amendment)
Regulations 2006, the Working Time (Amendment) Regulations 2009, and the Working Time (Amendment)
(No. 2) Regulations 2009.

McMullen and Brewer (2001), p. 90.

The EU’s WTD allows derogation of the so-called “autonomous workers” from the 48-hour weekly limit.
However, the European Commission considered that those workers working “partially unmeasured time” in
the UK should be not regarded as “autonomous” and hence should not be deprived of the 48-hour working
week protection. The infraction proceedings were invoked because the UK Government did not properly
implement the WTD in this respect.

McLynn (2009), p. vi.
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legal obligation imposed on employers, among others, in considering
whether there should be an SWH regime.

Belgium

6.14

Belgium is a country with a long history of working hours regulations
and high standard even by European standards. Nevertheless, since
weekly working hours was reduced from 48 hours to 40 hours in 1936, it
took another 70 years to further reduce the limit in phases to 38 hours in
2003. This is another example demonstrating the complexity of
working time issues and the lengthy negotiation and bargaining process
required for consensus building.

Comments

6.15

6.16

As mentioned in paragraph 3.19, ILO’s Reduction of Hours of Work
Recommendation, 1962 (R 116) has rightly pointed out that Member
States should take into account the following factors in pursuing
reduction in working hours (and in particular the goal of 40-hour week):
(a) the level of economic development and the extent to which working
hours may be reduced without reducing total productivity, endangering
its economic growth, weakening its competitiveness and creating
inflationary pressure; (b) the progress achieved in raising productivity
by the application of modern technology, automation and management
techniques; (c) the need for improving the people’s living standards in
the case of countries still in the development process; and (d) the
preferences of employers’ and workers’ organisations as to how working
hours might be reduced.

In line with paragraph 6.15(d) above, in designing and implementing a
working hours policy, different economies (regardless of their level of
economic development, social and cultural background) went through
the stage of in-depth discussion and consensus building among
stakeholders. Given the contrasting opinions, such consensus building
process is usually lengthy — taking 5 years for some and 10 years for
others — and requires mutual understanding and compromises on the part
of the various parties involved. That said, such a process is
indispensable for designing a solid framework of working hours policy,
without which arguments may persist post-legislation and undermine
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implementation.

Disputes over Key Legal Definitions

6.17

The EU

As discussed in Chapter 5, having clear and mutually agreeable
definition for key concepts will enhance smooth implementation and
facilitate better compliance of working hours requirements by the
employers. Even so, as the EU experience has shown, there could still
be controversial questions that have to be settled by court rulings. In
the US, disputes between employers and employees on exemption
criteria under the working hours regime have also resulted in an upsurge
in labour lawsuits. It is therefore prudent for us to better understand
how the regimes in other places handle such disputes and the magnitude
of the impact that these disputes could cause.

The SIMAP Case

6.18

6.19

6.20

The SIMAP case in 2000 is one of the most important rulings made by
the ECJ regarding working time at the EU level. The Council
Directive defines working time as any period during which a worker is
working, at the employer’s disposal and carrying out his activity or
duties, in accordance with national laws and/or practice.

The ECJ ruled in the SIMAP case that time spent “on-call” by doctors in
primary health care teams, where they are required to be physically
present in the health centre, must be regarded in its entirety as working
time irrespective of the work actually performed by the persons
concerned.

In the SIMAP case, the ECJ took into account, among other
considerations, the objective of the Council Directive which is to ensure
the safety and health of workers. Therefore, to exclude duty “on-call”
from “working time” which, if physical presence is required within the
meaning of Council Directive, would seriously undermine that
objective.
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The Jaeger Case

6.21

6.22

The US

6.23

Similar to the SIMAP case, the ECJ ruled in the Jaeger case in 2003 that
time spent by a doctor working on an “on-call” basis in a hospital
constitutes working time in its entirety, even if the employer provides a
place of rest for the employee to use when not actively engaged in his
duties. The ECJ considered that doctors “on-call” are required to be
present at the place determined by the employer and to be available to
the employer in order to be able to provide their services immediately in
case of need. These obligations make it impossible for the doctors
concerned to choose the place where they stay during waiting periods
and therefore must be regarded as coming within the ambit of their
duties®.

In implementing the WTD?, the EU Member States are legally obliged
to adopt the concept of working time as ruled in the above two cases.
However, this has brought compliance difficulties in view of the
profound financial and human resource implications to the businesses
particularly those sectors providing public service involving “on-call”
time. Despite the common understanding among the EU stakeholders
and the concerted efforts made to comply with the ECJ’s rulings on
“on-call” time, the issue remains unresolved as of today.

The FLSA, being the major federal legislation governing working hours
in the US, exempted administrative and executive employees and
professionals from the entitlement of overtime pay and minimum wage.
These exemptions were made because executives and professionals
normally earned salaries well above the minimum wage level, and they
were presumed to enjoy other compensatory privileges such as job
security and better opportunities for advancement’.

89

Website of Eurofound, ECJ rules that “on-call” working is working time:

http://www.eurofound.europa.eu/eiro/2003/10/inbrief/eu0310202n.htm

% The Council Directive 93/104/EC was amended in 2000 by Directive 2000/34/EC and the two have been
consolidated into Directive 2003/88/EC (i.e. the WTD).
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Report of the Minimum Wage Study Commission, Volume IV, Department of Labour of the US, 1981.
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6.24

6.25

6.26

The FLSA does not define the terms “executive”, “administrative” or
“professional”.  Pursuant to the Congress’s grant of rulemaking
authority, the Secretary of Labour was delegated the power to define and
delimit the specific terms of the exemptions through the Code of Federal
Regulations. For example, with effect from 2004, employees are
required to pass the following “new test””* to be classified as

“executive’:

Salary

e  Minimum salary of US$455 (HK$3,549) per week’’; and
Duties

o Customarily and regularly supervise at least two employees;

e Primary duty is to manage an enterprise or department or
subdivision thereof; and

e Authority to hire or fire employees, or have “particular weight”
given to the recommendation of changes of employees’ status (e.g.
promotion).

The “new test” as amended in 2004 was intended to “protect more
employees from being misclassified and reduce the likelihood of
litigation over employee classifications because both employees and
employers will be better able to understand and follow the regulations™".
However, there are views that the definitions are not crystal clear and
the test for exemption requires case-by-case analysis, which makes it
very difficult for employers to comply with the rule on the one hand and
for effective enforcement on the other.

Some employers also complained that the discretion and independent
judgement requirements for administrative and professional employees
were confusing and applied inconsistently by government investigators
in classifying similarly situated employees. In fact, the number of
wage and hour lawsuits has increased. According to the
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Originally, the exemption criteria for employees were different depending on their salary. Take executives

as an example: those paid above the higher salary rate (minimum salary of US$250 [HK$1,950] per week)
were exempted if they passed a less stringent duty test (the “short” test); those paid between the higher and
lower salary rates (minimum salary of US$155 [HK$1,209] per week) must meet a more detailed “long”
duty test. The duty test for executives as amended in 2004 was similar to the “long” duty test with some
adjustments.

% US$23,660 (HK$184,548) per year.

" Federal Register, the US (2004).
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Japan

6.27

Administrative Office of the US Courts, 6 761 wage and hour lawsuits
were filed in 2010 which represented a 67% increase from 2005. Some
large corporations faced overtime lawsuits from their professional,
administrative or sales staff involving substantial amount of money.
While some corporations reached settlement with employees, others are
still undergoing legal procedures.

The Japanese LSA provides for working hours exemption for employees
at supervisor and manager levels. As a result, although a considerable
number of employees in Japan are classified as holding managerial
positions by their companies, in reality the job nature of these
employees (i.e. so-called “nominal management™) is little different
from that of other basic workers. According to a report in 2004, there
was an increasing number of employees being treated as “managers”,
and hence excluded from overtime pay’®. In response, the Japanese
authority issued administrative notifications on the criteria of
“supervisors and managers” with a rather limited scope to mean “a
department head, foreman, or other such person, who works in an
integrated position with that of the proprietor regarding decisions on
working conditions and other aspects of labour management, and
whether a person falls under the category should be judged according to
actual conditions, irrespective of his title”””. However, there were still
court cases concerning the dispute of nominal management. For
instance, the court has ruled that “managers” of a fast food corporation
and a discount chain store did not fall under the category of a supervisor
or manager under the Japanese LSA. As each case should be
considered on its own merits, businesses may have difficulty in deciding
the type of employees who are legally permissible to be treated as
“supervisors and managers”. This uncertainty is not conducive to
effective business management and amicable labour relations.

% Ogura (2010a).

% North and Weathers (2006).

7 Ouchi (2010).
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Comments

6.28

A clear legal definition of “working hours” is not only vitally necessary
for minimising labour disputes for any working hours regime, but also
facilitates easier record keeping by employers and lowers the
compliance cost. Nonetheless, any definition, however well thought-out,
may still be subject to challenge and has to be resolved at court level.
In particular, for “administrative, executive and professional” employees
who are often exempted from working hours legislation, it is difficult to
clearly define who really belongs to this category and any ambiguity can
easily lead to heated disputes. Against this background, certain key
concepts under an SWH regime must be carefully studied, clearly
defined and agreed between the stakeholders, without which the
implementation will certainly be hindered and fraught with problems.

Employees Benefits vs Public Service and Business Flexibility

6.29

The EU

6.30

We have discussed in Chapter 5 a number of varied exemptions and
flexibility arrangements in working hours regimes studied. Indeed,
experience in other places indicates that it is common to exempt
employees or allow derogations from certain working hours provisions
having regard to specific job responsibilities or circumstances, etc. A
suitable degree of flexibility is essential in any working hours regimes
considering the diverse work patterns and specific operational needs of
different enterprises or industries. However, we should also be mindful
of the possible impact of these exemptions and flexibility arrangements
on employees. To ensure protection of employees, the scope of
exemptions should only be confined to those whose job nature or
circumstances etc. warrant such exemptions. Please refer to
paragraphs 5.35 to 5.63 for the background of these arrangements.

The EU’s WTD emphasises that “improvement of workers’ safety,
hygiene and health at work is an objective which should not be
subordinated to purely economic considerations”.  Despite this
objective, the WTD also allows exemptions of those workers whose
duration of working time is not measured and/or predetermined and
those who can determine their own working time. These so-called
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6.31

Korea

6.32

The UK

6.33

“autonomous workers” include managing executives or other persons
with autonomous decision-taking powers, family workers and workers
officiating at religious ceremonies in churches and religious
communities. It demonstrates that any economy contemplating
working hours regulation needs to consider the appropriate level of
exemptions which best fits its unique circumstances.

As for flexibility arrangements, one prime concern of employees is
whether such arrangements will affect their earnings. For example,
employers and employees often have diverse views on the length of
reference period. While employers prefer a longer reference period to
cater for seasonal fluctuations, employees especially those who
regularly rely on overtime pay as part of their income package are
concerned that their income level would be adversely affected under a
longer reference period. Details are given in paragraph 5.57.

In Korea, the Flexible Working Hours System allows weekly working
hours to be averaged over a 2-week (for those covered by rules of
employment) or 3-month period (for those covered by
labour-management agreement)”. As long as the average weekly
working hours over the reference period do not exceed 40 hours,
overtime pay is not required. The Korean Government is planning to
amend the Korean LSA to extend the reference period under the Flexible
Working Hours System from 2-week to 1-month, and from 3-month to
l-year. It is expected that the trade unions will express grave concern
over the proposed change of reference period. Currently, the adoption
rate of the existing system is already low partly because of trade unions’
concern over employees receiving less overtime pay. Korea’s
experience demonstrates the need to strike a balance between offering
flexibility to enterprises and considering employees’ concern over their
wage level.

In the UK, employees are allowed to opt-out from the 48-hour weekly
limit by signing a written agreement. Indeed, opt-out is a highly

98

Please refer to Appendix 2.2 for details.
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6.34

6.35

controversial subject not only at the national but also at the EU level
(see paragraphs 5.60 to 5.62 for details). In view of the current global
economic climate, the UK Government considers that its priority should
be to create an environment to facilitate business development through
deregulation policy. Hence, further limitation of working hours is
considered not in line with this top policy priority. The UK
Government maintains that opt-out is highly important and should not
be abolished from the WTD.

In principle, opt-out allows employees the freedom to choose the
working hours they consider suitable to their lifestyle and their
opportunity to earn higher income will not be affected. Considering
that there is virtually no working hours limitation for those employees
who have opted out, trade unions are concerned that employees’ safety
and health would be put at risk and thus opt-out should not be allowed.

On the other hand, opt-out allows enterprises to have optimal
operational flexibility when their employees agree not to subject
themselves to the 48-hour weekly limit. Nevertheless, all the important
considerations such as business flexibility, employees’ freedom to
choose how long they work and in turn their income level as well as
their safety and health need to be weighed and balanced. At one point,
a consensus needs to be reached or the heated debate will go on as
demonstrated by the EU experience.

Comments

6.36

Different economies have incorporated different kinds of exemptions
and flexibility arrangements into their working hours regimes to cater
for their own needs having regard to their individual circumstances.
As there is no one-size-fits-all solution to this complex issue, it is
important that we take into account our socio-economic conditions in
considering the level and kinds of exemptions and flexibility
arrangements to be adopted in the local context should SWH be
contemplated. We also cannot ignore the need to provide essential
services, the importance of business flexibility (for both big and small
businesses) in maintaining our competitive edge and the sentiment as
wells as rights and benefits of employees.
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Possible Wage Reduction Resulting from Shorter Working Hours

6.37

Korea

6.38

6.39

In contemplating working hours policy, careful consideration must be
given to the possibility of wage shrinkage, particularly for those
low-skilled workers in elementary occupations, as a result of working
hours reduction. Since employers are concerned about the increased
labour cost as a result of the legal requirement to pay overtime premium,
they may no longer require employees to work overtime but instead go
for other means such as employing part-time workers to do the job, etc.
As a result, those workers who are on hourly rate may find themselves
working shorter hours and hence receiving lower income than before.
For any successful SWH policy, it is crucial that the conflicting interests
of both the employers and employees be properly addressed in the first
place. The experience in other places below illustrates the challenges
faced by other regimes in tackling salary reduction owing to shorter
working hours with a view to providing better protection to the
employees.

As mentioned in paragraphs 6.4 to 6.6, when the Korean Government
tried to reduce the weekly working hours from 44 to 40 in the early
2000s, there was a deadlock over overtime pay and holiday entitlements.
The employees’ representatives insisted that a 40-hour work week
should be put in place without wage cut and deterioration of other
working conditions. The employers’ representatives, on the other hand,
demanded that the number of paid holidays and overtime pay rate be
reduced so as to control the increase in labour costs within an acceptable
limit. This led to much labour discord and a series of major strikes
staged by the Korean trade unions.

Although working hours eventually were reduced in phases from 2004
without wage cut, employees had to give up some of their previous
benefits . Therefore, according to Korea’s experience, cutting
working hours without compromising employees’ benefit is a difficult
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Some examples of the trade-off are: (a) abolition of the original one-day paid leave per month; (b) change

of the one-day menstruation leave per month from paid to unpaid and required prior request from the
female employee; (c) employers are relieved from the obligation to compensate unused annual leave with
money when employees fail to take leave upon repeated requests from employers; and (d) the overtime pay
rate was reduced from 1.5 times to 1.25 times in the first three years when the 40-hour work week was
implemented.
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6.40

6.41

task. It requires mutual understanding between the employers and
employees and determination of both sides to resolve their differences.

The challenges encountered (e.g. to reconcile the fundamental
differences between employers and employees) are not limited to the
legislative process. During implementation, businesses, especially
SMEs, may also experience serious financial difficulties to comply with
the statutory requirements to maintain employees’ previous wage level.
Businesses had to recruit additional staff to handle work demand but
some lacked the financial resources to do so.

In Korea, low-paid workers are commonly found in micro-businesses
with 10 or less employees. These workers tend to work long hours in
return for better earnings. Although they are protected by law against
any wage cut, some workers’ income still suffered a cut. This is
because some employers have resorted to recruiting part-time employees
to avoid overtime pay. Trade unions in Korea also acknowledge that it
is a great challenge to strike a balance between working hours reduction
and wage preservation.

Belgium

6.42

In Belgium, employers were required to reduce working hours of
employees without reduction in wages in the relevant wage period. A
trade union pointed out that in order to reduce working hours while
maintaining the same wage level in the relevant wage period, working
time reduction through collective agreements (with terms better than the
statutory limit) was achieved step-by-step over several years. For
example, in the horticulture industry, the weekly working hours were
gradually reduced one hour at a time in eight phases from 1970 to
2002'®.  This way, the increase in hourly/daily wages for each phase of
working hours reduction would be milder. Belgium’s experience
demonstrates that a gradual process of working hours reduction would
be helpful in minimising the impact of SWH on business operations as
well as employees’ salary.

100

The reduction of weekly working hours in the horticulture industry was reduced gradually in phases as

follows: 45 hours (March 1970); 44 hours (June 1970); 43 hours (January 1972); 42 hours (November
1973); 41 hours (December 1974); 40 hours (December 1975); 39 hours (January 1998); and 38 hours
(October 2002).
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Comments

6.43

In deliberating on the SWH issue in the local context, stakeholders must
take note of the possible impact of working hours reduction on the
overall wage packages and achieve a mutual understanding on how best
to address the wage issue. The examples in paragraphs 10.32 to 10.45
illustrate how working hours regulation may affect employees’
earnings'’'. These examples indicate that working hours regulation
may lead to status quo, increase or reduction in employees’ earnings,
depending on the dynamic response of employers and employees as well
as the prevailing economic and labour market situations. Therefore, in
exploring whether there should be any working hours legislation in
Hong Kong, caution must be exercised because of the possibility that
some employees may end up with less take-home pay owing to
shortened working hours, as well as more fragmentation of full-time
work into part-time openings.

Enforcement Challenges

6.44

Unlike SMW which concerns only low-paid jobs, the coverage of any
working hours regime is much wider and affects many more employees.
As a result, effective enforcement of working hours legislation has all
along been a very challenging and onerous task to any enforcement
authority. Non-compliance mainly relates to non-payment of overtime
and violation of overtime limit as well as violation of statutory weekly
hours limits. However, given manpower constraints, governments in
general adopt an “act on complaint” reactive approach in dealing with
non-compliance issues.

Non-payment of Overtime and Violation of Overtime Limit

Japan and Korea

6.45

Non-payment of overtime is not uncommon in Japan. It is attributed to
various reasons such as disputes over what constitutes overtime and
manipulation of employment categories to exempt workers from
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These examples are based on hypothetical scenario with different assumptions that parameters such as

wages, working hours, overtime pay rate and other contractual arrangements will be adjusted in accordance
with the implementation of working hours policy.
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6.46

6.47

6.48

overtime rules (such as the issue of nominal management as

discussed in paragraph 6.27), etc. To rectify the prevalent unpaid
overtime problem, the Japanese Government strengthened its efforts
from 2007 to 2010 to issue nationwide instructions to enterprises
resulting in substantial amount of overtime pay given to workers. In
2009-10, a total of 1 221 companies were instructed to give back
overtime pay to a total of 111 889 employees involving a total sum of
¥11.6 billion (HK$1.16 billion). The average overtime pay received
by each employee amounted to ¥ 100,000 (HK$10,000).

In Korea, non-payment of overtime is also prevalent especially for
white-collar workers. As these workers usually receive salary on a
monthly basis and they often need to work overtime to complete the
assigned tasks, calculation of overtime becomes a challenge. Also, it is
difficult to define whether the overtime hours should be paid or not as
the overtime work might be interpreted as workers staying behind to
finish their work on their own volition rather than at the request of the
employers.

Moreover, unpaid overtime is more commonly found in Korean SMEs.
With the launching of 40-hour work week, SMEs with less manpower
have to request employees to work overtime in order to cope with the
work demand. The fact that SMEs’ lack of financial resources may
lead to employees working unpaid overtime.

On the other hand, employees sometimes encounter difficulties in
recovering overtime pay owing to incomplete working hours records
and disputes over whether they were staying after work for business
duties assigned by the employers or other personal reasons. In fact,
employers’ associations of various places have pointed out the
difficulties in dealing with the burdensome administrative work and the
additional manpower required to maintain proper working hours records.
This is particularly an issue for SMEs which usually have less
management resources, employ more casual workers, or have higher
staff mobility.
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Nominal management refers to the situation in which an employee is given the title of a manager and hence

excluded from the coverage of working hours regulations, but he is actually not performing the function of
a manager.
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6.49

Since working time is a highly technical and complex issue, some
business sectors in Japan and Korea also have difficulty in correctly
interpreting the detailed legal provisions of the working hours systems
which becomes an impediment for compliance.

Violation of Statutory Weekly Hours Limits

Korea

6.50

6.51

The EU

6.52

In Korea, a 40-hour work week was launched in 2004 in phases and was
applicable to workplaces with 5 to 19 employees from July 2011'".
However, the Korean Government found that some workplaces did not
comply with the new requirement. As a result, the Government
designated a “special period of intensive public reporting on violations
of 40-hour work week” from August to October 2011.

During the 3-month inspection period, the Government provided
recommendations and guidance to target businesses and conducted
inspections to workplaces which have violated the 40-hour work week
legal requirement (e.g. failing to adjust the length of working hours,
reducing wages for shortened working time or forcing employees to do
extra work during weekends). The Korean Government also operates
the “40-hour work week counselling centre” to provide advice and
consultancy services to SMEs to facilitate the full implementation of
40-hour work week.

The EU is also confronted with the problem of non-compliance.
Indeed, applying one set of working time regulations to 27 Member
States, given their varied social, economic and political backgrounds, is
a highly challenging task. The European Commission, being the EU’s
executive body and tasked with the responsibility for making sure that
the EU Member States abide by the European treaties and laws, faces
great difficulties in ensuring the proper implementation of the WTD by
Member States since the ECJ has passed the two important rulings
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There were about 2 million employees at some 300 000 workplaces falling within this category at the time.

See KOILAF (20104a).
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regarding “on-call” time in 2000 and 2003'". Specifically, more and

more Member States found it difficult to comply with the 48-hour work
week for sectors involving “on-call” duties. Thus, non-compliance
was common. Despite having the power to invoke the infringement
proceedings, it is practically impossible for the European Commission to
do so in view of the prevalence of the problem. This is one of the
reasons why the WTD is currently undergoing a review process and
amendments are urgently required to resolve the dilemma.

Enforcement Actions

6.53

In the regimes we studied in general, enforcement of working hours
legislation is usually taken upon receiving complaints from employees.
Alternatively, inspections to target industries with higher likelihood of
violations may be performed from time to time. As revealed in the
experience of other places, it is virtually impossible for governments to
proactively investigate all workplaces for the purpose of SWH without
committing enormous resources.

Comments

6.54

The aforementioned experience in other places demonstrates the
enforcement challenge in working hours regimes arising from the gap
between the legislative requirements and the highly dynamic workplace
operations. Having established working hours regimes for over 50
years, both Japan and Korea are still confronted with enforcement
problems. This is an issue that should not be underestimated in
considering any working hours policy. It is anticipated that effective
SWH enforcement will require both a good design of the regime, as well
as the allocation of necessary resources to enforcement agencies for
carrying out inspection and promotional work.
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Details of relevant rulings are given in paragraphs 6.18 to 6.22.
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7.1

CHAPTER 7

IMPACT ON THE LABOUR MARKET
AND WORKING HOURS SITUATION

In this Chapter, we will examine the impact of working hours regulation
on society and the actual working hours situation after implementation
of the regulations. The examination will cover the following areas:

(a) 1mplications for SMEs;
(b) 1mpact on actual working hours;

(c) 1mpact on the labour market and general economy; and
(d) relationship between SWH and SMW.

Implications for SMEs

7.2

7.3

The SME sector is a fundamental element in many economies and it
plays a key role in stimulating entrepreneurship, driving economic
growth and generating employment. This is particularly the case in
Hong Kong. In 2011, SMEs constituted over 98% of all business
establishments in Hong Kong and employed about 50% of the
workforce in the private sector. Given their importance to our
economy, it is essential that full regard be given to the likely impact on
SME:s should we decide to go for an SWH regime.

In general, SMEs are characterised by their limited financial and
manpower resources. However, their smaller size also allows them
greater flexibility to respond promptly to market volatility and take
advantage of market niches. In global value chains, large firms have
been relying increasingly on services procured from, and productions
outsourced, to SMEs, with very tight deadline, and SMEs have to ensure
that orders are delivered on time, despite seasonal fluctuations and
labour shortages. Hence, SMEs are particularly vulnerable to the
introduction of any new labour policy that restricts business flexibility.
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7.4

7.5

Korea

7.6

According to the experience in other places, the implementation of
SWH may impact strongly on SMEs’ operational flexibility,
competitiveness and operating costs. Specifically, SMEs may have to
hire additional staff and/or give overtime pay to existing ones to cope
with seasonal surge in workload. This may push up operational costs,
and generate additional administrative work for complying with various
SWH requirements (e.g. extra administration staff to set up and manage

system for recording working hours)'®.

In designing their working hours regimes, some economies had also
given due consideration to SMEs’ concerns and offered them special
support and treatment. For example: (a) in Korea: the law provides for
exemptions of SMEs with less than five employees and phased
implementation of the 40-hour work week over seven years according to
enterprise’ sizes; and (b) in Japan: the regime allows deferred
application of certain SWH requirements to SMEs (e.g. increased
overtime pay rate for work exceeding statutory limit by 60 hours per
month). In the EU, there has also been discussion on SMEs’ request
for an extension of reference period to respond to fluctuating market
demands.

106

To help SMEs better adapt to newly introduced SWH requirements, the
Korean Government used a combination of two approaches, namely:
limiting the coverage of working hours laws and deferring application of
certain SWH requirements to SMEs.  For instance, the Korean working
hours legislation only applies to “businesses or workplaces in which 5 or
more workers are ordinarily employed”. In other words, businesses
employing less than 5 workers are not covered'”’. When the Korean
Government implemented the 40-hour work week in 2004 in phases, the
larger corporations were among the first to be affected, while businesses
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The EO in Hong Kong requires an employer to record the total number of hours worked by the employee in
a wage period if (a) SMW applies to the employee; and (b) wages payable to the employee in respect of
that wage period are less than $11,500 per month.

In Korea, businesses with 300 employees or less are SMEs. As at 2009, there were some 3.3 million
SMEs employing about 17 million employees, which account for about 99.9% of the total number of
businesses and 85.8% of the total number of employees in Korea.

As at 2009, there were about 2.7 million establishments employing less than 5 employees (82.8% of total
number of establishments), involving some 4.9 million employees (28.9% of total number of employees).
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7.7

7.8

with 5 to 19 workers were only covered in July 2011 in the last phase.
It was estimated that there were about 300 000 workplaces with 5 to 19
employees in Korea involving some 2 million workers'®. This means
that these 2 million workers were only entitled to the 40-hour work

week seven years later than their counterparts in larger corporations.

The Korean Government also provided a subsidy to SMEs which
launched the 40-hour work week at least six months ahead of the
scheduled timetable given in the Korean LSA and employed additional
staff. A subsidy of % 1.8 million (HK$12,330) per additional
employee hired per quarter was paid to the SMEs concerned until the
statutory requirement became effective for the relevant businesses.
The subsidy was subject to an upper limit of 10% of the number of
employees of the business before the reduction in working hours (the
limit was increased to 30% from January 2009 onwards). The subsidy
was terminated by the end of 2010 as the 40-hour work week would be
applicable to SMEs with 5 to 19 employees from July 2011.

While granting special treatment to the more vulnerable SMEs is a
viable option and necessary measure under an SWH policy, it is worth
noting that Korea’s experience shows that such special treatment has the
following negative effects:

(a) Exemptions/limited coverage of some SMEs are sometimes
perceived as a “justified denial” of protection for SME employees
who have been working excessively long hours and are therefore in
fact the most in need of working hours protection.

(b) The widening gap in working conditions between large enterprises
and SMEs makes SMEs’ jobs even less attractive. This aggravates
the problem in staff recruitment, which in turn further weakens
SMESs’ competitiveness against the large enterprises.

(c) The difficulty in recruiting adequate and quality manpower also
contributes to the prevalent problem of SMEs’ non-compliance
with overtime limit as existing staff have to take up the additional
workload.
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KOILAF (2010a).
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Japan

7.9

7.10

There are now some 4.7 million SMEs'” in Japan, making up 99.7% of

all the country’s enterprises. In formulating its SWH policy, the
Japanese Government acknowledged SMEs’ difficulties in reducing
working hours and decided to defer application of certain SWH
requirements to SMEs.  For example, when the statutory work week in
Japan was reduced from 44 to 40 hours in 1994, it was not applied to
SMEs until 1997 in order to give the SMEs an adjustment period.
Moreover, while the overtime pay rate for work in excess of statutory
working hours by 60 hours per month increased from 25% to 50% with
effect from 2010'"°, the revised rate has not yet been applied to SMEs.
This exemption is subject to review by the Japanese Government by
2013. Should it be decided by then that the exemption be removed,
there could be strong reaction from the SMEs.

The special treatment given to SMEs in Korea and Japan under their
respective SWH regime has aroused SME employees’ concerns over the
lack of protection of their statutory rights working in these companies.
Some hold the views that employees should be protected irrespective of
the size of the companies that they work for. They also believe that
SME employees are indeed the ones requiring more protection than their
counterparts in larger companies which usually can afford to offer more
favourable working terms and conditions to employees.
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Definition of SMEs set forth in the Small and Medium Enterprise Basic Law as at 2011 is as follows:

Industry Total capital amount or total investment amount Number of regular workers
Retail ¥ 50 million (HK$5 million) or less 50 or less

Services ¥ 50 million (HK$5 million) or less Or | 100 or less

Wholesale | ¥ 100 million (HK$10 million) or less 100 or less

Others ¥ 300 million (HK$30 million) or less 300 or less

The industry categorisation is based on the Japan Standard Industrial Classification.
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According to the revisions of the Japanese LSA in 2008, the labour and management must strive to

stipulate, in a labour agreement on overtime work, an extra wage rate higher than the legal rate applicable
to overtime work exceeding limit hours as set forth in the Standards on the Limit of Overtime Work given
in Appendix 2.3.

P.91



Report of the Policy Study on Standard Working Hours
Chapter 7 — Impact on the Labour Market and Working Hours Situation

The EU

7.11

7.12

In the EU, more than 23 million enterprises (99%) are SMEs''!, of
which about 90% of them employ less than 10 employees. The WTD
allows weekly working hours to be averaged over a reference period of
four months, and up to 12 months by collective bargaining (details in
Appendix 2.8). The long reference period gives SMEs more flexibility
in staff deployment to deal with market fluctuations. Also, it helps
SMEs to level out the overtime hours and relieve their burden of
overtime pay.

However, the problem for SMEs in many EU Member States is that
given their small staff size, collective agreements are not prevalent
among them''>. Therefore, they cannot utilise the 12-month reference
period to help relieve their manpower constraints. As a recent survey
commissioned by the EU'" reveals, enterprises are still much
concerned about the effect of working hours regulation on their
competitiveness and their ability to cope with seasonal fluctuations. In
the ongoing review of the WTD (please refer to paragraphs 6.9 to 6.11
for details), the employers’ association representing SMEs in the EU has
strongly demanded that the WTD be amended to allow a longer
reference period without bundling such reference period with collective
bargaining.  However, given employees’ concern that a longer
reference period would at the same time reduce their opportunity to
increase income through overtime pay''?, this thorny issue has yet to be
resolved.

Comments

7.13

We learnt from experience in other places that in designing any working
hours policy, it is essential to take into account the potential implications
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Companies classified as SMEs are defined officially by the EU as those with fewer than 250 employees.

Furthermore, their annual turnover may not exceed €50 million (HK$490 million), or their annual balance
sheet may not exceed €43 million (HK$421 million).
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Collective bargaining is not as widespread in SMEs as in large corporations in the EU, given that some

90% of SMEs employ less than 10 employees, and including family-owned businesses.
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Centre for Strategy & Evaluation Services, Deloitte (2010).

The WTD does not govern pay rates for regular, overtime or “on-call” work, which remain entirely a matter

for national law or collective bargaining.

P. 92



Report of the Policy Study on Standard Working Hours
Chapter 7 — Impact on the Labour Market and Working Hours Situation

for SMEs in order to strike a reasonable balance between SMEs’
interests and affordability, as well as the rights and benefits of their
employees. Although measures such as exemption of micro-businesses
and delayed implementation of certain provisions may tide SMEs over
the initial difficulties in implementing any working hours policy, as in
the cases of Korea and Japan, these measures also carry negative impact
and thus need to be understood and carefully considered, including any
legal implications arising from “unequal” treatment for employees of
SMEs. More deliberation is required to resolve this dilemma and find
the right point of balance.

Impact on Actual Working Hours

7.14

Japan

SWH is generally perceived as a policy tool to reduce working hours by
setting certain limits to the hours that employees should work, and its
effectiveness has been demonstrated through a decreasing trend of
working hours over the past years in economies such as Korea, Japan
and the UK. However, these statistics have to be interpreted carefully
given the fact that SWH may not have substantially reduced the actual
working hours, as some would expect, of certain employees.

Official statistics revealed that despite a decline in the overall working
hours of all employees over the past years'"”, the actual working hours
of regular employees''® have largely remained the same. This is
because the reduction in the former is mainly attributable to the increase
in part-time employees working shorter hours rather than decrease in the
working hours of regular employees''’. The low utilisation rate of
annual paid leave also contributed to the long annual working hours in

the country. In 2010, the utilisation rate was 47.1% with an average of
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For establishments with 5 or more employees, the annual working hours of regular employees were

above 2 000 hours (within the short range from 2 009 to 2 050 hours) for the period from 1993 to 2010
(except in 2009 after the financial tsunami at 1 976 hours), while the figures for all employees including
part-timers fell from 1 920 hours in 1993 to about 1 754 hours in 2010. Quoted from the Japan Institute
for Labour Policy and Training (2012), p. 88.

116

A regular employee is someone who is regarded as regular or permanent employee in a workplace.

Non-regular employees include part-time employees, temporary employees, dispatched employees from
temporary labour agency, contract employees and others not classified in the above categories.
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From 1993 to 2010, the percentage of part-timers increased from 11.9% to 16.6%. Quoted from the Japan

Institute for Labour Policy and Training (2012), p. 25.
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7.16

Korea

7.18

7.19

8.5 days of leave taken (out of 17.9 days of granted leave).

Cultural factors also play an important part in influencing the actual
working hours of employees in an economy. Working long hours is
considered an expression of loyalty and hard work in Japanese and
many other Asian cultures. With an increasing proportion of
non-regular employees in the job market''®, regular employees who are
often regarded as the skeleton staff of a company may, in some cases,
have to work even longer hours.

Government, employers’ associations and trade unions in Korea alike
consider long working hours a challenging issue confronting the country.
They realised that it was the increase in part-time employment resulting
from the implementation of 40-hour work week, rather than a significant
decline of working hours among regular employees, that had reduced
the average annual working hours of the country. In fact, there was an
increasingly polarised labour market with some employees working very
long hours and others having very limited access to work.

In Korea, the long working hours situation is more prevalent for office
workers. It is also common for workers in manufacturing industries to
work overtime during weekends for extra income. For certain sectors
such as information technology and creative industries where it is
necessary to meet customers’ demands and provide round-the-clock
service, overtime work is considered a norm by both the employers and
employees.

As in the case of Japan, work culture also plays a part in the long
working hours situation in Korea. A survey'" found that in Korea “a
substantial proportion of workers believe they should undertake
overtime if required, whether or not overtime payments are made; and
among white-collar and professional workers in particular, long hours
are highly valued as an indication of commitment to their employers”.
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The percentage of non-regular employees (excluding executives) increased from 20.2% in 1990 to 34.3% in

2010. Quoted from the Japan Institute for Labour Policy and Training (2012), p. 41.

9 Lee et al (2007), p. 136.
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7.20

7.21

7.22

Professor KIM Tae-gi, Chairman of the Committee on Improvement of
Working Hours and Wage Systems under the ESDC, recognised long
working hours as a deep-rooted problem in Korea. Thus, the tripartite
agreement adopted by the Committee in 2010 aimed at eradicating the
practice of long working hours by promoting a nationwide movement to
create a new labour culture.

Apart from the issue of overtime, it is common for workers in Korea to
save their annual leave and encash it at the end of the year as part of
regular earnings. This low utilisation of paid annual leave also
contributes to long working hours in Korea.

Over the past few decades, both the Japanese and Korean Governments
have introduced various measures and legislative amendments to their
working time regulations for improvement of long working hours
practice in their countries. The fact that this problem has yet to be
fully resolved amply demonstrates the practical difficulties and high
level of complexity of the issue. The experience of the two economies
not only sheds light on how far and effective an SWH regime can
improve a country’s long working hours situation, it also brings to the
fore many other related employment, economic, social and cultural
issues that need to be addressed.

Australia

7.23

In Australia, the weekly standard of 38 hours was introduced in many
sectors through various industrial awards in early 1980s. Between
1986 and 2006, there was a slight decline in the average weekly hours
worked by all employees mainly because the strong growth in part-time
employment, particularly for women, had increased the proportion of
employees working fewer hours. However, the same period also saw
an increasing proportion of employees working longer hours. For
example, 30% of men working full-time worked 50 hours or more per
week in 2005, up from 22% in 1985'%.

120

Australian Bureau of Statistics (2006a).
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7.24

The UK

7.25

In the 2010 Australia at Work'*' survey, almost two-fifths (37%)
reported usually working more than 40 hours per week (including 19%
in 41-49 hours, and 18% in 50 or more hours). In terms of the longest
hours worked, almost two-fifths (38%) of full-time managerial and
professional employees reported working more than 50 usual hours a
week and more than one-quarter (27%) 41-49 hours. Professionals

were ranked second, as more than one-fifth (22%) worked more than 50
hours a week, and a further one-fifth (21%) 41-49 hours.

Since the WTR came into force in October 1998, the average usual
working hours of UK employees fell from 37.7 hours in 1999 to 36.3
hours in the second quarter of 2011. Apart from structural changes in
the economy (from manufacturing to service with shorter working hours
on average), an increase in part-timers in the labour market was also a
major factor leading to the reduction in average working hours. In the
same period, the number of part-timers increased from 25% to 27%.
By sector, although the average working hours of those in the service
and construction sectors dwindled since the WTR’s implementation, the
working hours of those in the manufacturing sectors remained similar
over the years. Employees working in lower-skilled jobs on average
worked the longest paid hours per week in 2011. They include: crane
drivers (52.8 hours), heavy goods vehicle drivers (48.4 hours) and

mobile machine drivers and operatives (48 hours)'*.

Comments

7.26

While it is a common perception that SWH would be conducive to
reducing overall working hours, one must be cautious not to take it as a
panacea for all problems arising from long working hours for the
following reasons:

121

Australia at Work survey was conducted by the Workplace Research Centre at the University of Sydney

Business School. It was a five-year longitudinal telephone survey of people who were aged 16 to 58 years
and in the Australian labour force in March 2006. The survey aims to analyse the effects of the recent
changes in the industrial relations law on working Australians. The research participants were contacted
once a year for five years (2007 to 2011) to find out how their working lives were changing. The 2010
findings are quoted from Workplace Research Centre (2011), p. 1-2.

122 Office for National Statistics, the UK (2011).
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7.27

(a) Long working hours is a very complex issue associated with the
structural changes in the economy, labour market, social or even
cultural dimensions of individual economies. This may require
other appropriate labour and non-labour policy tools than just SWH
to resolve.

(b) The overall working hours situation is heavily influenced by the
macroeconomic environment, and the state of manpower demand
and supply (please refer to Chapter 8 for details).

(c) Some employees, as a result of their job nature or seasonal market
fluctuations, may have to work longer hours and hence may not be
covered in an SWH regime.

(d) Some employees, especially low-paid workers, may willingly take
up overtime work for better earnings.

In the light of experience in other places, it is important for the
community to have a realistic expectation of how far SWH can alleviate
the problem of long working hours in Hong Kong. It is also important
to gauge the expectation of employees as to how long they prefer to
work since this would have bearing on their earnings. One essential
question that we need to address is how we should strike a balance
between employees’ freedom to choose their working hours on the one
hand and suitable protection of their safety and health on the other.

Impact on the Labour Market and General Economy

7.28

Korea

7.29

As discussed in Chapter 5, one policy objective that some economies
hope its working hours policy could achieve is job creation. In fact,
experience in other places reveals that for some economies such as
Korea, Japan and Australia, there is an increasing trend of part-time
employment following further reduction of working hours or
implementation of SWH.

The Korean Government considered that long working hours hampered
job creation. By further reducing the level of SWH, it was hoped that
more job sharing can be encouraged and the share of part-time
employment could increase. In fact, following the implementation of
the 40-hour work week, part-time employment increased from 8.4% of
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7.30

7.31

Japan"

7.32

total employment to 13.5% from 2004 to 2011'>.

However, the proliferation of part-time employment also gave rise to the
issue of unfair treatment of part-time employees compared with their
full-time counterparts. In particular, part-time employment is often
perceived as less secure, less privileged and with poorer career prospects
in some economies including Korea. Some Koreans even argue that
the country’s working hours policy has resulted in more low quality
part-time jobs.

Meanwhile, the Korean Government also recognised that there was an
unfair and unbalanced structural problem in Korea’s labour market
where some were habitually working long hours while others had no
access even to part-time jobs. Against this background, the Government
puts in place different measures to promote part-time employment. For
example, the Government will introduce at the central and local
government levels a job-sharing system in which more hourly-paid
workers will be employed, and full-time jobs will be divided into two or
more part-time jobs. Also, the Government will subsidise employers
50% of the wage not exceeding 400,000 (HK$2,740) per month for
employing each part-time employee and will legislate for an “Act on
Improved Employment of Regular Part-time Workers”.

4

The Japanese LSA was amended in 1994 to reduce the statutory work
week from 44 hours to 40 hours'”. Coupled with the bursting of the
economic bubble in the 1990s and the global financial tsunami in 2008,
as well as the increasing importance of service-based industries
requiring high operational flexibility, there was an increasing proportion
of non-regular employees working part-time, contract or temporary jobs
in the Japanese labour market. From 1993 to 2010, the percentage of
non-regular employees increased from 20.8% to 34.3% (the percentage
of part-timers from 11.9% to 16.6%, and that of contract employees
from virtually nil to 6.5% in the same period). Japan is facing

2 OECD (2012).

124 Thes

tatistics from this paragraph are quoted from Japan Institute for Labour Policy and Training (2012).

125 The 40-hour work week was applicable to SMEs in 1997.
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“polarisation between stable regular workers who work long hours and
unstable non-regular workers”'*°.

Australia

7.33

With the establishment of the weekly standard of 38 hours in many
sectors through industrial awards, average actual hours for full-time
employees in all jobs dropped to a low of 38.2 hours per week in 1982'%".
However, there is a polarisation of working time pattern in which more
employees are working either much shorter or longer than an “average”
worker. For example, the proportion of Australian workers working 35
to 40 hours per week fell from 48% to 42% between 1985 and 2005'%.
This development points to the significant role of part-time work, often
with very short hours, in the labour market. Indeed, the proportion of
part-timers almost doubled between 1979 (16%) and 2008 (29.5%)'%.

Workers with Multiple Contracts

7.34

7.35

7.36

Proliferation of part-time employment also gives rise to the situation in
which some workers have to work for multiple employers or contracts at
the same time to earn sufficient income. This leads to the question of
whether weekly working hours limit should apply on the basis of each
worker or each contract.

At the EU level, the European Commission has stated that the WTD,
though not mentioned therein, must be applied as far as possible on a per
worker basis given its aim of protecting safety and health. However, it
is found that enforcement can be problematic if the worker does not
reveal his other job(s) to all his employers.

In the UK, the WTR do not directly address the situation of employees
having more than one job for different employers. However, the UK
Government has provided guidelines which state that, if a worker is

126

Facts and Measures for Work-life Balance in Japan, Ikko Nakatuska, Senior Vice Minister for Gender

Equality, Cabinet Office, Powerpoint presentation in November 2011.

127 Campbell (2005), p.3.

128

129

Australian Bureau of Statistics (2006a).

Australian Bureau of Statistics (2009).
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7.37

7.38

known to have a second job and the total time he is working is in excess
of 48 hours per week, the employer should ask him to consider signing
an opt-out. If the worker refuses, then the worker should consider
reducing his own working hours to meet the 48-hour limit. Notably,
there is no suggestion that the employer should consider reducing the
workers’ hours.

It appears that neither the EU nor the UK has adopted a legal approach
to tackle the problem of workers with multiple contracts. Guidelines
are issued but its effectiveness depends heavily on the willingness of
employers and employees to co-operate. Apart from the EU and the
UK, the working hours legislation of other economies under study also
have not explicitly stated whether application of weekly working hours
limit should be on the basis of each contract or each worker.

Aside from the concern regarding employees’ safety and health,
uncertainty regarding overtime pay may also be an issue. For instance,
should an employee whose total working hours for more than one
employer exceed the statutory limit be eligible for overtime premium?
If so, how do we determine which employer(s) is/are responsible for
paying this premium rate? Since part-time workers who work very
long hours are still uncommon, this issue may not warrant immediate
attention. However, as part-time employment becomes more prevalent,
this would be an issue for the deliberation of any working hours policy
in future.

SWH and Productivity

7.39

Productivity is a measure of how effectively or efficiently an enterprise
uses its resources to produce goods and services. High productivity
contributes to economic growth and improves a nation’s living standard
in the long run. Although there is little argument that working hours
legislation can bring significant impact on workers’ productivity, there is
considerable debate on whether such impact could be positive or
negative, and what the factors are to be considered in analysing this
relationship.
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740 ILO suggested that working hours reduction may improve labour

productivity on three counts®’. First, long hours are associated with
slower movement and more pauses in work. Conversely, shorter hours
may lead to increases in the pace of work. Second, better working time
arrangements may motivate employees to work in more efficient ways.
With better physical and mental health, they are more spirited and alert,
thereby improving productivity. Third, change in working time may
compel the management to improve organisation of work, which is
probably productivity-enhancing. An ILO publication, however, noted
that the empirical relationship between working time and productivity is
weak in developing countries and output increases are often associated
with increase in overtime work. For example, the productivity increase
in Mexico was primarily caused by long workdays rather than a more

efficient use of working time"".

7.41  To facilitate the European Commission’s review of the WTD, Deloitte

Consulting, in a recent report'>>, analysed the relationship between total
factor productivity and changes in working hours in six sectors'”
among the EU Member States and selected non-EU countries, and
concluded that the relationship varies by countries and by industries.

7.42  According to the Deloitte study, if one compares the country effects over

the industries, it is not possible to distinguish a pattern in total factor
productivity growth and changes in working hour. A country may
display a strong impact on productivity by a change in yearly hours
worked per employee in one industry, while remaining stable in another
industry with the same change in hours. In short, the relationship
between working hours reduction and productivity increase is far from
conclusive.

130

131

132

133

ILO (2004). ILO (2011).
Lee et al (2007), p. 123.

In September 2009, the European Commission launched a new review of the WTD based on a full-scale
consultation of “social partners” and an extensive impact assessment. Deloitte Consulting was
subsequently commissioned to undertake the impact study. The final report, “Study to support an Impact
Assessment on further action at European level regarding Directive 2003/88/EC [WTD] and the evolution
of working time organisation” was published by Centre for Strategy and Evaluation Services, Deloitte
Consulting in November 2010.

The six sectors are construction, hotels and restaurants, financial intermediation, textiles, post and
telecommunications, and electricity, gas and water supply. These sectors are believed to be most

susceptible to productivity impact.
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Comments

7.43

7.44

Indeed, part-time employment is a proven form of flexi-work which, can
attract retirees and women'* to enter into the labour market, thereby
retaining their skills. This is particularly valuable to economies facing
an ageing problem such as Korea and Japan. However, it is important
to note that jobs taken up by part-timers usually involve lower skills and
qualifications. From this perspective, low-wage employees will be
mostly affected as some full-time jobs previously available in the labour
market may be changed to part-time ones with the implementation of
SWH. We have to bear in mind that working hours policy may have
the possible side-effect of increasing underemployment resulting from
involuntary part-time employment as well as workers becoming
self-employed. Eventually, the community has to decide whether it is
desirable to see a possible increase in the share of part-time employment
and self-employment in the local labour market arising from the
adoption of a working hours policy.

As for the relationship between working hours reduction and
productivity growth, there has been considerable debate over the years.
Deloitte’s recent research as presented, together with other empirical
studies (please refer to paragraph 10.8 for a brief overview), suggested
that the effect of working hours reduction on productivity is still far
from conclusive.

Relationship between SWH and SMW

7.45

With the exception of Singapore and Macao, most economies under
study have established both SMW and working hours regimes. While
some economies introduced working hours regime first followed by
SMW regime (e.g. Korea and Japan'’®), others introduced the two
regimes within a relatively short period of time (e.g. the Mainland,
Taiwan and the UK").  Although these two systems could both allow

134

Some women may withdraw from the labour market as a result of their child-rearing responsibility, yet they

may be able to take up part-time jobs as their children grow up and such responsibility becomes lighter.

135

The year of introduction of working hours regulation and SMW in Japan was 1947 and 1959 respectively,

and that for Korea was 1953 and 1988 respectively.

136

The Mainland and Taiwan implemented both working hours and SMW regimes in 1994 and 1984

respectively. The UK implemented working hours and SMW regimes in 1998 and 1999 respectively.
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7.46

employees to enjoy greater labour protection, it should be noted that
they were often designed to serve very different legislative intentions.
While SMW mainly targets at those working in the low-paid jobs with a
view to forestalling excessively low wages in general, SWH targets at a
broader spectrum of employees through the reduction of working hours,
and involves broader objectives. As such, we need to be careful not to
jump to the conclusion that the establishment of one necessarily leads to
or requires the introduction of another.

We have highlighted below the relationship of the two regimes to
facilitate better understanding of their possible interaction.

Economic Impact of Establishing both SMW and SWH regimes

7.47

7.48

As will be elaborated in Chapter 10, the implementation of SWH,
coupled with SMW, may hinder labour market adjustments during
economic downturn. Specifically, SMW sets a wage floor which
restrains the downward adjustment of wages whilst SWH would
constrain the upward adjustment of working hours. Interaction of these
factors may limit the flexibility of businesses to adjust during hard times
and the economy’s ability to rebound from economic turmoil or external
shocks. This could result in job displacement, especially for the more
vulnerable workers with lower education, lower skills and of older age.

On the other hand, economies with only SWH or SMW regulation can
cope with economic fluctuations with fewer constraints, and employers
have more flexibility in adjusting either the wage level or the total
working hours to cater for actual business need. Should Hong Kong
decide to establish a working hours regime shortly after the
implementation of SMW in May 2011, it is prudent for us to take into
account its potential immediate effect on our businesses, especially
SMEs which account for about 98% of all our business entities, as well
as the perception by the global business community of Hong Kong as
the freest economy in the world.
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Interplay of SMW and SWH

7.49

7.50

Working hours regimes around the world aim to achieve various policy
objectives (e.g. occupational safety and health, better work-life balance,
fair compensation for overtime, etc.) through working hours reduction.
Our study shows that the SMW rate may affect the effectiveness of an
SWH regime in reducing working hours. As mentioned in an ILO
publication, “low hourly pay can induce workers to work longer” and
“there is some evidence of this phenomenon in countries across the
world”"”’.  The important question arises as to whether the SMW rate
will allow employees to earn adequate income with fewer working hours.
If not, they will resort to working longer hours or overtime to increase
their earnings, or to take up a second job in addition to their main
employment. On this premise, taking the case of the UK as an
example, an author suggested that “the level at which the national
minimum wage [in the UK] is set is therefore likely to be crucial to the
success or otherwise of the WTR in bringing down average working
hours in the UK”"*,

In the case of Hong Kong, the initial SMW rate has been set according
to an evidence-based approach, taking into account evidence obtained
from various sources and analysing them with reference to a basket of
indicators, other considerations relevant to the SMW policy and
thorough impact assessment. This seeks to strike a sensible balance
between forestalling excessively low wages and minimising the loss of
low-paid jobs, while sustaining our economic growth and
competitiveness. The impact of the SMW rate on the success of SWH
is mentioned above. Thus, if an SWH regime is to be pursued, it will
be necessary to deliberate on the interplay of the two regimes so that the
effectiveness of our evidence-based approach in setting the appropriate
SMW rate can be maintained.

57 Lee et al (2007), p. 123.

138 Pitt and Fairhurst (1998), p. 35.
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Comments

7.51

7.52

Owing to their limited resources, SMEs are more vulnerable under SWH
policy compared with the large corporations. They may need special
measures such as phased implementation and even provision of subsidy
to facilitate their compliance with SWH requirements. Moreover,
SWH may bring about a possible increase in the share of part-time
employment, thus the issue of employees taking up multiple part-time
jobs and their protection under SWH policy should be addressed.
Besides, the community should be aware that working hours regulation
may lead to reduction in working hours and thus affect the take home
pay of some employees in some cases. It should be noted that the
possible impact of SWH, especially if implemented relatively shortly
after the introduction of SMW, may weaken Hong Kong’s capacity to
rebound in a recession.

While there are views that the introduction of SMW must lead to
legislation for SWH, it is important to note that SMW and SWH each
serves very different policy objectives and it is possible for one to exist
without the other. Economically, the cumulative effect of SMW and
SWH may significantly weaken the flexibility of businesses to adjust
and rebound during hard times. Moreover, the level of SMW rate may
affect the effectiveness of a working hours regime. In the case of Hong
Kong, it is important to weigh carefully the possible interplay of the two
regimes in the context of our economic well-being.
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8.1

8.2

8.3

CHAPTER 8

WORKING HOURS IN HONG KONG:
A MACROECONOMIC PERSPECTIVE

Having surveyed other places’ experience in working hours regulation
in Part II (Chapters 3 to 7), and noting the relatively long working hours
in Hong Kong"® compared with other economies, Part III (Chapters 8
to 10) examines the economic linkage between working hours,
economic activity, the labour market and working time reduction policy.

Part III comprises three Chapters. This Chapter studies long working
hours from a macroeconomic perspective. Coupled with the structural
transformation towards a service-oriented economy over the past three
decades, this phenomenon can be viewed as part of the labour market
dynamics in Hong Kong, particularly given its flexibility with simple
regulations which allow supply-demand adjustment of working hours.

The analysis will be followed by a detailed analysis of the working
hours distribution of local workers in Chapter 9. The data show long
contractual working hours in a number of sectors, especially in
labour-intensive services. Chapter 10 provides an economic and cost
impact assessment based on scenario studies, and will give an idea of
the complexity and potential impact of implementing SWH.

Macroeconomic Backdrop

8.4

Working hours patterns are affected by many factors. However, given
that they are part of the overall labour market phenomenon, it may be
more meaningful to focus our analysis on the macroeconomic
perspective. The following paragraphs briefly describe some key
characteristics of the labour market in Hong Kong and the background
to its evolution over time, which sets the scene to further analysis of
how these fundamentals can relate to the relatively long working hours

139

Hong Kong’s estimated average total weekly working hours for full-time employees, although not strictly
comparable, were among the top across major economies.
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of employees in Hong Kong (see paragraphs 8.11 to 8.23).

Structural Transformation towards Service-oriented Employment

8.5

8.6

8.7

In the early 1980s, Hong Kong manufacturers seized the opportunities
offered by the Mainland’s economic reform and made the strategic
move of relocating their production to the Pearl River Delta region to
reap the benefits of ample and cheap supplies of land and labour. The
synergy produced by the inflow of capital, management and
technological know-how catalysed the rapid growth of the Mainland’s
market economy and propelled Hong Kong’s transformation into the
major regional trade, business and financial hub it is today.

With Hong Kong’s deepening economic integration with the Mainland
through the Closer Economic Partnership Arrangement platform and
other initiatives, and leveraging on its competitive advantage in services,
Hong Kong’s service sector has grown by leaps and bounds, with the
value-added increasing by a cumulative 63% in real terms over the past
decade, outpacing the corresponding 55% growth of the real economy.

The share of the service sector in gross domestic product (GDP) grew
from 68% in 1981 to 93% in 2010. In tandem, the structural change of
the economy towards the service sector is accompanied by a shift in the
sectoral composition of employment (Figure 8.1). The share in total
employment of those engaged in the service sector increased from 51%
in 1982 to 89% in 2011. While many economies around the world
have experienced an increasing proportion of employment in the service
sector, Hong Kong’s case is still distinctly conspicuous by comparison
(Figure 8.2).
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Figure 8.1: The Hong Kong economy is becoming increasingly service-oriented
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Figure 8.2: Hong Kong's employment share in service sector is high
even when compared to other economies

100%

90%

80%

70%

60%

50%

40%

30%

20%

10%

0%

89%

87%

86%

76%

1%

69%

69%

59%

Hong Kong

Macao

United States

Australia

Japan

Korea

Singapore

Taiwan

Note: Al statistics shown are for the reference year of 2011, except for Singapore where only 2010 statistics are available.
Source: CEIC.

Open and Flexible Labour Market

8.8 While the economy has been undergoing a structural transformation, it
should be pointed out that our overall economic philosophy remains

committed to free and open markets. The labour market is likewise
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open and flexible, allowing entry and exit without high transaction costs.
According to the Economic Freedom of the World: 2011 Annual Report
published by the Fraser Institute, Hong Kong has not only continued to
rank first in the overall index, but also ranked second in “labour market
regulations”.

8.9 Unlike other economies which adopt a working hours policy, there are
no universal statutory restrictions on working hours in Hong Kong. As
a result, labour inputs (in terms of headcount and working hours) are
able to reflect the demand and supply balance of manpower, and the
labour market can maintain greater flexibility and rapid adjustments
under dynamic economic conditions. This will be further explained in
paragraphs 8.24 to 8.29.

8.10  More importantly, the structural transformation of the labour market,
coupled with the free market mechanism, naturally results in a
continuous process of adjustments in labour demand, not only in terms
of headcount but also in working hours in favour of specific sectors and
occupations.

Development in the Labour Market and Its Connection with Long Working
Hours

8.11 It is in the context of the Hong Kong economy’s heavy reliance on
services that the relatively long average working hours should be viewed.
Of particular note is the growth of the consumption-related sectors,
driven by both domestic demand and inbound tourism. To give a
rough idea, domestic consumption of goods and services grew by 64%
in real terms over the past decade between 2001 and 2011, faster than
the 55% growth in real GDP. If tourist spending is included, the
volume of retail sales grew even more, by 86% over the same period.

8.12 In tandem, employment growth in the consumption-related service
sectors has outpaced the overall employment growth over the past 10
years. Indeed, an occupational analysis over the same period shows
that the number of service and shop sales workers, elementary workers
and higher-skilled workers rose by 24%, 9% and 28% respectively
(Figure 8.3).
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Figure 8.3: Consumption-related employment has seen above-average growth
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Growing Demand for Workers in Consumption-related Services

8.13

In light of the faster employment growth of service and shop sales
workers, and elementary workers in many consumption-related sectors,
it is not difficult to see how the relatively long average working hours in
Hong Kong may have arisen from the operational needs of these sectors
to cater for the local living environment and people’s lifestyle.

Service and shop sales workers

8.14

8.15

Hong Kong is a world-class services and business hub. It has to live
up to its reputation by providing a high quality of services. As “Asia’s
World City” and the “City of Life”, Hong Kong is widely recognised
among tourists as a shopping and culinary paradise. Restaurants and
retail stores, employing most of the service and shop sales workers, tend
to open for long hours to meet business demand and operational needs,
serving both local and tourist customers.

Unlike many overseas places where shops are closed by the early
evening or even late afternoon, it is very common for shops in Hong
Kong’s tourist areas such as Causeway Bay, Tsimshatsui and Mongkok
to stay open until the late evening. Similarly, many convenience stores,
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8.16

supermarkets, fast food shops and restaurants are open round-the-clock,
or at least until late night, which makes shopping and eating out all the
more convenient for residents and tourists alike.

Policy studies in other economies have suggested that regulated or
restrictive shop opening hours tend to undermine the competitiveness of
the retail sector in many western countries, as compared to Asian cities
such as Hong Kong, Macao and Singapore with more liberal business
hours . Among the latter cities, an article published in the
International Journal of Tourism Research pointed out that “opening
hours of shops” is an attribute ranked third in terms of the value to
shoppers’ experience, just after product reliability and product

variety'*'.

Elementary workers

8.17

8.18

8.19

Other domestic-oriented and labour-intensive sectors that tend to have
long contractual working hours owing to sector-specific operational
needs, such as security guards in estate management and care workers in
elderly homes, consist mostly of elementary workers.

The demand for these services has much to do with Hong Kong’s city
development and demographic profile. For example, most residents in
Hong Kong live in high-rise apartment flats. Such highly concentrated
and stratified living environment has increased the need for 24-hour
security services. As another example, an ageing population has led to
higher demand for healthcare and elderly home services. These
services would often require round-the-clock care for the elderly and
patients.

The above analysis will be further examined in Chapter 9 as these
lower-skilled workers commonly found in sectors such as retail,
restaurants, elderly homes, and estate management and security all have
exceptionally long contractual working hours as compared to their peers.
It should also be noted that for these lower-skilled groups, long working
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Australian Government Productivity Commission Inquiry Report: Economic Structure and Performance of

the Australian Retail Industry, No. 56, 4 November 2011. McKinsey Global Institute: Netherlands
Report — Retail (http://ww1.mckinsey.com/mgi/reports/pdfs/dutch/Retail.pdf).
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International Journal of Tourism Research: Preferred Shopping Destination: Hong Kong versus Singapore,

March/April 2004.
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hours are not only part of their job nature, but also a necessary avenue
for them to earn more incomes with the hours compensating for the
lower hourly wage rates.

Growing Demand for Workers in Professional and High Value-added Services

8.20

8.21

As a result of Hong Kong’s structural transformation into a
knowledge-based and high value-added economy, employment has been
shifting towards the higher-skilled segment. It should be noted that the
operational need and service pledge for longer working hours may also
apply to higher-skilled work. As an example, it is not uncommon in
the financial sector for workers in Hong Kong to work late hours to
bridge the time zones between other global financial centres such as
New York and London. Likewise in the logistics sector, our airport
and container terminals provide round-the-clock, 365-days-a-year
services. There is always a need for longer hours to provide quality
and timely services in order to stay competitive in the globalised arena.
And staying afloat amid keen global competition is the key to economic
growth and a higher living standard for our citizens.

Moreover, though the contractual hours of higher-skilled workers are
usually shorter than those of lower-skilled workers, it is observed that a
considerable proportion of them have long uncompensated overtime
work (see Chapter 9 for details). This reflects the work aspirations
among the higher-skilled workers, and possibly a comparatively tight
labour market of this sector regardless of economic fluctuations. Such
tightness is manifested in a persistently lower rate of unemployment
among the higher-skilled, averaging at 2.3% over the past 15 years
(Figure 8.4).
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Figure 8.4: Higher-skilled segment of the labour market is persistently tight
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Source: General Household Survey, C&SD.

8.22

The growing labour demand for higher-skilled workers and relatively
tight labour market conditions in the higher-skilled segment may result
in an upsurge of overtime hours for higher-skilled workers to
compensate for the human resource constraints, especially during peak
seasons. Indeed, the estimated average total working hours'** of these
full-time employees have generally lengthened by 2% over the past 15
years to 46.1 hours per week in 2011.

Small Proportions of Part-time and Temporary Workers

8.23

Apart from the above compositional change of the labour market in
various sectors and occupations during the structural transformation,
long average working hours in Hong Kong may also be partly
attributable to its low proportions of part-timers (7%) and temporary
workers (3%) as a consequence of the strong demand for
full-time/permanent workers in firms under a liberal labour market
without working time regulations. This is in stark contrast to many
other developed economies where part-time and temporary jobs are
more common (Figure 8.5).
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The figure was compiled based on the change in the estimated average total working hours (following the

definition presented in Chapter 9) between 1996 (sourced from the results of the Special Topic Enquiry
conducted during October-November 1996) and 2011 (sourced from the results of AEHS and GHS).
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Figure 8.5: Hong Kong has among the smallest proportions of part-time and temporary
employment compared with many advanced or newly industrialised economies
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Sources: Hong Kong: Annual Earnings and Hours Survey; Taiwan: CEIC; Singapore: Singapore Department of Statistics; rest of the world: OECD Employment
Outlook.

Working Hours as a Shock Absorber and Source of Economic Growth

8.24  As noted in paragraph 8.9, working hours are also affected by cyclical
factors. In particular, the response reflects resilience and adaptability
on the part of the labour force against adverse shocks to the economy.
Figure 8.6 shows average weekly working hours'* (both compensated
and uncompensated) plotted against real GDP and unemployment rate.
It can be seen that changes in working hours are closely correlated with
movements in the latter two variables related to economic cycles.

43 Statistics on average weekly working hours used in Figures 8.6 and 8.7 refer to the average number of

hours which a full-time employee actually worked in all employment during the seven days before
enumeration, based on data from GHS.
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Figure 8.6: Working hours as part of labour market adjustment mechanism
in response to business cycles besides employment
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8.25

8.26

8.27

Specifically, working hours generally increased after an economic
downturn and in tandem with rising unemployment, e.g. in 1998, 2001
and 2009. Indeed, in the down-cycle years from 1997 through to 2003,
during which the economy was impacted successively by the Asian
financial crisis (1997), IT bubble burst (2001) and Severe Acute
Respiratory Syndrome (2003), average weekly working hours were
generally on an uptrend, climbing from 45 hours in 1997 to 48 hours in
2004. Average working hours gradually shortened over a period of
economic expansion until the 2008-09 global financial crisis.

It is conceivable that longer working hours serve as a tool for employers
to cut costs and mitigate the negative effects of reduced headcount, and
for employees to enhance productivity and tide over difficult times.
On the other hand, during periods of strong economic growth and
tightening labour market with unemployment rate falling and job
creation across many segments, firms usually tend to recruit additional
manpower to share the workload. This has a mitigating effect on long
working hours.

If economic growth is crudely decomposed over the past 15 years into
labour input (comprising employment and working hours) and

productivity, the contribution to growth of working hours is seen to
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increase more after recession years, i.e. higher proportions recorded in
years 1998, 1999, 2002, 2004 and 2010 (Figure 8.7). This result is in
line with the earlier observations in paragraph 8.25. Further, the
contributions of employment and working hours generally change in the
opposite directions so that as employment falls during an economic
downturn, working hours tend to increase, while during an up-turn with
increasing employment, working hours tend to decrease.

Figure 8.7: Working hours as a cushion to economic fluctuation and would potentially play a

greater role as future growth driver amid population ageing
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This finding illustrates the shock absorbing role of working hours from a
macroeconomic perspective in that lengthening working hours may help
to sustain output growth amid employment loss during recessions;
whereas when hiring sentiment improves and employment increases,
people can enjoy more leisure time by working shorter hours. As
working hours would tend to extend or shorten depending on cyclical
conditions, flexibility in working hours provides an important
adjustment mechanism and serves as a cushion or lubricant in the labour
market.

In terms of trend analysis over longer time periods (5-, 10- and 15-year),
economic growth in general is determined firstly by productivity growth
and then by employment growth. The changes in working hours
contribute only marginally to economic growth. However, in view of
the anticipated ageing population and manpower shortage, and as the
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economy continues with a more moderate productivity growth, working
hours may play a more prominent role in the growth equation. Further
analysis will be provided in paragraphs 10.19 to 10.20.

Comments

8.30

8.31

8.32

In short, in addition to many other factors, working hours can also be
closely related to Hong Kong’s ongoing transformation towards a high
value-added and knowledge-based service economy. Longer working
hours may not necessarily be viewed as a conflict between the interests
of employers and employees, but rather as part of the high quality and
timeliness of services that Hong Kong provides amid intense global
competition.

Such flexibility in working hours has not just enabled Hong Kong to
retain labour market resilience in countering economic shocks, with
working hours tending to lengthen to sustain output growth amid
employment loss during recessions, but may also play a potentially
important role in economic growth in view of the anticipated ageing
population'** and dwindling labour force.

On the other hand, experience in other places discussed in Part II
suggests that the negative economic impacts of SWH may be somewhat
mitigated by proper design and careful implementation of the policy.
As will be further explored in Chapter 10, the extent of the impact of
SWH on the economy and the labour market will hinge on the policy
formulation and economic circumstances at the time of implementation,
which will in turn affect the ability of the labour market to adjust to the
changes. In any case, only with sustained economic growth can our
citizens enjoy a higher standard of living and support a larger proportion
of retired and elderly people foreseen in the future.
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The proportion of elderly persons aged 65 and above rose from 11.6% in 2001 to 13.9% in 2011. It is

expected to climb up gradually to around 30% in 2039 according to the 2009-based Population Projections.

P. 117



Report of the Policy Study on Standard Working Hours
Chapter 9 — Overview of the Working Hours Situation in Hong Kong

9.1

CHAPTER 9

OVERVIEW OF THE WORKING HOURS SITUATION
IN HONG KONG

After analysing Hong Kong’s long working hours from a
macroeconomic perspective, this Chapter offers a micro-level analysis
of the working hours situation.

Components of Working Hours and Available Surveys

9.2

9.3

9.4

Understanding working hours is no easy task, as this relates not only to
the vast and complex labour market dynamics, but is also affected by the
unique business nature of different sectors, skill level of the workforce,
individuals’ propensity to work, etc. To facilitate a concise and
focused analysis, the key components of working hours will be analysed
through a holistic approach.

Working hours can be dichotomised by whether the hours are
compensated or not. The former comprises contractual working hours
(CH) and compensated overtime, including more specifically paid
overtime (POT) and overtime recompensed by time-off in lieu (TOIL).
The latter is the remaining working hours without any compensation
(UCOT). Figure 9.1 depicts these components of working hours in a
schematic diagram.

There is no single regular survey in Hong Kong collecting
comprehensive statistics regarding all categories of working hours
defined above. In view of data limitations, statistics of working hours
are sourced from two regular surveys, namely AEHS and GHS, both
conducted by C&SD.  While AEHS gathers statistics on the
compensated working hours components from establishments, GHS
collects data on uncompensated working hours via supplementary
enquiries from households. All hours presented are estimated on a
weekly basis unless otherwise specified.
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9.5

9.6

r

Figure 9.1: Components of working hours
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In order to weave an overall picture to facilitate working hours policy
deliberation, the pattern of total working hours of employees'* in Hong
Kong is estimated by stacking different building components of working
hours from the two surveys, so that a complete distribution of total
working hours by socio-economic attribute can be analysed. The data
set is then used to conduct the cost impact assessment of SWH
implementation in Chapter 10. A detailed description and comparison
of the two surveys, the statistical definition of working hours, together
with the methodology of estimating total working hours are presented in
Appendix 3.

Of the 2 807 000 employees in 2011, it is estimated that 656 800 (23.4%
of all employees) performed overtime work. Among them, 340 400
(51.8%) had their overtime work compensated by either POT or TOIL,
while the remaining 316 400 (48.2%) received no compensation at all.
For those with compensation specifically, 292 500 employees (85.9%)
had POT and 50 600 employees (14.9%) had TOIL as compensation for
their overtime work. On the other hand, the number of employees with
UCOT (including those with partial compensation) was higher at
338 700 or 51.6% of those with overtime work (Figure 9.2). The
socio-economic characteristics of these employees and distribution of
the working hours components will be discussed in later sections.
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Unless otherwise specified, statistics on employees in Chapters 9 and 10 exclude live-in domestic helpers
and government employees. Please refer to the Glossary for details of the definition of employees.
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Figure 9.2: Summary of number of employees (’000) by working hours component
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Figures in arrow brackets denote the proportion to employees with overtime work.

Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

Compensated Working Hours

9.7 In 2011, the average and median weekly compensated working hours for
all employees, i.e. CH plus POT and also TOIL, were 46.0 and 45.0
hours respectively, while the corresponding figures for full-time
employees were higher at 48.0 and 45.7 hours. Analysed by
component, the average CH for all employees and full-time employees
were 45.2 and 47.2 hours respectively, accounting for the largest portion
of the compensated working hours (Figure 9.3 and Tables A4.1 and
A4.2 in Appendix 4).
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Notes:

Source:

Figure 9.3: Compensated working hours - key statistics
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Contractual Working Hours

9.

9.

8

9

CH'® are the number of hours which an employee commits to work for
his employer according to the terms of employment contract, or with the
agreement or at the direction of the employer. It can be interpreted as a
regular working hours component that reflects the general working time
situation of an employee, not being affected by short-term business
fluctuations.

In 2011, the weekly CH averaged at 45.2 hours. The distribution of
CH by socio-economic attribute is summarised in Figure 9.4 and
detailed in Tables A4.3 and A4.4 in Appendix 4. Average CH for
males (46.8 hours) was clearly longer than that of females (43.6 hours),
conceivably owing to women’s generally heavier family-care
responsibilities and higher incidence of part-time employment. In
terms of age, a generally increasing CH trend is observed both in males
and females over the life-cycle.
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The definition of CH follows that under the MWO. Meal breaks are included when regarded as working
hours according to the employment contract or agreement with the employer. Please refer to the Glossary
for details.
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9.10

Workers with lower educational attainment and lower skill level
generally worked for longer CH. For example, employees with
primary or below education had an average of 48.8 hours per week,
appreciably higher than those of employees with tertiary education (42.1
hours).  Similarly, lower-skilled employees, such as elementary
workers and plants and machine operators contractually worked much
longer than clerks or those in the higher-skilled segment.

Figure 9.4: Average contractual working hours by socio-economic attribute

Female 43.6 Over:clll 452——— Male 46.8
Shorter Longer
Age 34.3 Younger (15-19) Older (60+)  47.3
Education 421 Higher (Tertiary education) Lower (Primary and below)  48.8

Occupation 43.3

Wages

Managers and

A Elementary workers 49.2

42.7  Higher (=$35,000) Lower (<$8,000) 47.3

Source: 2011 Annual Earnings and Hours Survey, C&SD.

9.11

9.12

Full-time employees with lower wages in general have longer CH than
those with higher wages. For example, the average weekly CH for
full-timers with monthly wage below $8,000 in 2011 was 47.3 hours,
which was clearly longer than that of 42.7 hours for employees with
monthly wage of $35,000 and above.

Analysed by economic sector, labour-intensive service sectors such as
estate management and security, elderly homes and restaurants reported
relatively long CH. In particular, the average weekly CH of estate
management and security, and elderly homes were 57.5 and 54.8 hours
respectively, significantly longer than the overall average of 45.2 hours
(Figure 9.5).
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9.13

< Shorter weekly working hours

In contrast, sectors such as community, social and personal services,
information and communications, financing and insurance, professional
and business services, scientific and technical activities, wholesale,
import and export trade, and real estate activities had shorter average
CH of less than 43 hours per week. However, their total working hours
can be longer after taking into account overtime work as illustrated in
Table A4.8 in Appendix 4.

Figure 9.5: Contractual working hours by selected sector - key statistics
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Source: 2011 Annual Earnings and Hours Survey, C&SD.
9.14 A closer examination of sectors with longer average CH shows that

working hours in various quartiles were nearly all higher than the
corresponding levels of the overall workforce. The upper quartiles of
weekly CH for all of the sectors in question were quite high at 54 hours
or more. In particular, employees engaged in estate management and
security, as well as elderly homes were having the longest CH in the
upper quartile, at 69.2 and 66.0 hours respectively.

Paid Overtime Hours

9.15

Overtime work is usually considered as a relatively low transaction cost
solution (as compared to new recruitment) for firms to temporarily
increase labour inputs when business needs arise, and is common in

many economic sectors in Hong Kong. 1In 2011, 85.9% (292 500) of
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Note:
Source:

9.16

9.17

employees with compensated overtime work had POT of 7.0 hours per
week on average, and most of them were males (over 70%) and
lower-skilled workers (over 80%) (Figure 9.6, and Table A4.5 in
Appendix 4). Paid overtime work is welcomed by most low-paid
workers as they can enjoy a higher monthly salary through such work.

Figure 9.6: Proportion of employees with POT by skill level

(a) By having POT or not (b) By skill level
Without
POT Lower-

89.6% skilled

80.6%

Average POT: 7.0 hours

Figures in square brackets denote the proportion to employees with compensated overtime work.
2011 Annual Earnings and Hours Survey, C&SD.

Consistent with the occupational analysis, paid overtime work is a more
commonly adopted business practice in laundry and dry cleaning
services, construction, transport-related sectors, and manufacturing,
where a large proportion of lower-skilled employees are engaged.
Their corresponding average numbers of POT hours were also the
longest among other sectors (Figure 9.7).

Of the employees with POT, the lower and upper quartiles for POT were
2.0 and 9.7 hours per week respectively. Focusing on the upper band
reveals that around 25% of the employees in question had rather long
weekly POT of at least 9.7 hours. In sectors such as laundry and dry
cleaning services, and manufacturing, the respective figures were even
higher, at 13.4 and 12.8 hours (Figure 9.7).
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Figure 9.7: Proportion of employees with POT by selected sector
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9.18  Concerning the overtime pay rate offered by employers, 9.8% of the
employees with POT had their overtime work remunerated at a rate
equal to their normal pay. While 39.5% were compensated at less than

: 147 .
their normal pay ~', more than half (50.7%) had overtime pay rates of
over 1.0 time (Figure 9.8).
Figure 9.8: Proportion of employees with POT by overtime pay rate
>1.5
(14.6%)
<1.0
>1.25-1.5 (39.5%)
(18.3%)
>1-1.25
(17.9%) 1.0
(9.8%)
Note: Overtime pay rate is represented by the multiple of the employee's normal pay, i.e. 1.5 represents the employee is compensated at 1.5
times of his/her normal pay.
Source: 2011 Annual Earnings and Hours Survey, C&SD.
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Overtime pay rate less than the normal rate may exist in certain types of overtime arrangements, e.g.

overtime work compensated on an agreed lump-sum overtime allowance or remunerated on basic rate.
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9.19

Analysed by sector, community, social and personal services (30.5%),
and construction (29.2%) had relatively high proportions of employees
with higher overtime pay rates (over 1.5 times of the normal rate). In
terms of occupation, craft workers had a high proportion (34.0%) of
such employees. On the other hand, employees with overtime pay
rates less than the normal rate were more commonly found in retail
(61.3%), manufacturing (48.1%), other transportation, storage, postal
and courier services (44.1%), and land transport (37.3%).

Working Hours with Time-off In Lieu

9.20

Note:

Source:

9.21

As regards employees with overtime hours being compensated by TOIL,
only 14.9% (50 600) of employees with compensated overtime work
had TOIL over the wage period, with an average of 1.9 hours per week
only (Figure 9.9).

Figure 9.9: Proportion of employees with TOIL by skill level

(a) By having TOIL or not (b) By skill level
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TOIL
98.2%
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skilled
62.8%
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1.8%
[14.9%]

Average TOIL: 1.9 hours

Figures in square brackets denote the proportion to employees with compensated overtime work.
2011 Annual Earnings and Hours Survey, C&SD.

Among this relatively small number of employees reporting TOIL,
62.8% of them were lower-skilled, mainly engaged as service and shop
sales workers (33.6%) and working in the community, social and
personal services (47.9%), and retail (13.3%) sectors (Table A4.6 in
Appendix 4).
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Uncompensated Overtime Hours

9.22

9.23

9.24

In any discussion on working hours, neglecting UCOT can possibly lead
to an under-estimation of working hours, especially in certain sectors or
occupations where UCOT is common. Because of the limitations in
collecting this information via the establishment survey, supplementary
enquiry on UCOT was conducted via GHS.

However, it is important to note that including UCOT in total working
hours is often controversial and fraught with problems. For instance,
some employees may be required by contract to work outside normal
working hours under certain circumstances and it is arguable if this
constitutes overtime.  Also, some employers may require their
employees to complete their tasks by certain time without specifying
whether the latter needs to work beyond the normal working hours.
Obtaining working hours data solely from employees may not be able to
reflect the whole picture, as uncompensated working hours are difficult
to define and may vary among employees with different standards and
concepts on hours of work. Some employees may work without
compensation voluntarily owing to business needs, personal career
investment, job retention, and signalling of motivation, commitment,
productivity, or loyalty, etc. Therefore, statistics regarding UCOT must
be interpreted carefully subject to these caveats.

In 2011, around 51.6% (338 700) of employees with overtime work had
their overtime not compensated. The average weekly UCOT among
them was 8.0 hours (Figure 9.10). The socio-economic characteristics
of these employees were distinctly different as compared to those with
compensated overtime. In particular, they were mainly higher-skilled
workers (76.5%), including managers, administrators and professionals
(Table A4.7 in Appendix 4).
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Figure 9.10: Proportion of employees with UCOT by skill level

(a) By having UCOT or not (b) By skill level

Without With

ucoTt ucoT

87.9% 12.1%
<51.6%> Lower-
skilled
23.5%

Average UCOT: 8.0 hours
Note: Figures in arrow brackets denote the proportion to employees with overtime work.

Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

9.25  Hence, it is not surprising to see that the economic sectors common with
uncompensated overtime work are in stark contrast to those identified
with more incidence of paid overtime work. Specifically, visibly
higher proportions of employees working with UCOT were mainly
found in high value-added service sectors, such as financing and
insurance, real estate activities, professional and business services, and
information and communications. Their average hours of UCOT could
be as high as 8.9 hours per week (Figure 9.11).

P. 128



Report of the Policy Study on Standard Working Hours
Chapter 9 — Overview of the Working Hours Situation in Hong Kong

40%

30% -
20% -+
10% 4

0%

15
12

9
6
3
0

Note:

Figure 9.11: Proportion of employees with UCOT by selected sector
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Estimated Total Working Hours

9.26

Merging the working hours components sourced from AEHS and GHS,
we can put together a fuller picture on the distribution of total working
hours of Hong Kong’s employees in 2011. The average weekly total
working hours'*® were estimated at 47.0 hours, with the median at 46.6
hours. For full-time employees, the corresponding figures were higher,
at 49.0 and 48.0 hours (Figure 9.12, and Tables A4.8 and A4.9 in
Appendix 4).

148

The estimated total working hours figures are unsuitable for cross-national comparisons because of national
differences in statistical methodology. In particular, many working hours statistics are based on
establishment-based surveys while the estimated total working hours figures in Hong Kong are based on the
merging of working hours components from AEHS and GHS.
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Figure 9.12: Estimated total working hours - key statistics
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(*) Less than 0.05 hour.
Figures in brackets denote the average estimated total working hours.

Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

9.27

9.28

Analysed by component of working hours, CH constituted the major
part of the average total working hours of all employees, at 45.2 hours
(47.2 hours for full-timers), followed by UCOT (1.0 hour) and POT (0.7
hour).

The most common total working hours bands in 2011 were “over 40 to
44 hours” and “over 44 to 48 hours”, each accounting for around
one-fifth (18.5% /520400 and 19.2% /538 300 respectively) of all
employees. Around 7.4% (207 700) of employees worked no more
than 35 hours per week, most probably because they are part-time
workers. Another 10.3% (290 400) worked between over 60 to 70
hours per week. Although accounting for a small proportion of the
overall population, it should be noted that 3.0% (84 700) had very long
hours of over 70 hours of work per week, and the majority of them were
2-shift security guards (Figure 9.13).
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Figure 9.13: Number of employees by distribution of estimated total working hours
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9.29  Figure 9.14 shows the cumulative distribution of employees by total
number of working hours. Most of the employees (2 378 900) worked
more than 40 hours a week, representing 84.7% of all employees or
91.1% of full-time employees. The corresponding figures were still
high even for those working more than 48 hours (1 320 200, or 47.0% of
all employees and 50.6% of full-time employees) (Table A4.10 in
Appendix 4).
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Figure 9.14: Number of employees by cumulative distribution
of estimated total working hours
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Working Hours and Wages

9.30

An analysis of working hours in terms of monthly wage groups shows
that lower-income workers in general tend to work longer hours.
Looking at the detailed components of working hours in each wage
group, it is observed that the pattern was similar to the findings on
occupational categories which are believed to be strongly associated
with wage levels. In particular, full-time employees in the
lower-income groups tend to work much longer compensated working
hours, while those in the upper-end tend to have more UCOT (Figure
9.15).
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Figure 9.15: Average estimated total working hours of full-time employees by

distribution of monthly wages
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Employees and Sectors with Long Working Hours

9.31

9.32

9.33

To pave the way for the discussion on cost impacts of SWH in Chapter
10, it would be useful to identify sectors which would likely be more
affected by the introduction of SWH — the so-called
“long-working-hours sectors” (LWHS). Although it 1s difficult to
define “long-working-hours”, a crude reference is made to the weekly
working hours at the upper quartile of full-time employees, 1.e. 54.0
hours.

In 2011, 725400 employees (27.8% as a proportion of full-time
employees) worked 54 hours or more per week. In consonance with
the previous discussion, most of them were older males with lower
educational attainment and lower skill level. Analysed by occupational
group, over half of the service and shop sales workers, elementary
workers, and plant and machine operators were working long hours
(Figure 9.16 and Table A4.11 in Appendix 4).

A given sector would reasonably be described as an LWHS if it employs
a comparatively large number or a high proportion of employees
working long hours. It should, however, be noted that there are
long-working-hours employees engaged in sectors other than those
LWHS and, conversely, a worker engaged in LWHS does not necessarily
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work for long hours.

Figure 9.16: Proportion of employees working 54 hours per week or more
by occupation

Elementary workers

Plant and machine 25.7%
operators [50.5%]
and assemblers
8.1%
[60.2%)]

Managers, administrators
and professionals

Craft and related workers 8.3%
11.2% [12.6%]
[39.8%]
'Associate professionals
11.1%
[13.5%]
Clerks
Service workers and 6.9%
shop sales workers [10.8%]
28.7%
[54.0%]
Lower-skilled: 80.6% [38.0%] Higher-skilled: 19.4% [13.1%]
Note: Figures in square brackets refer to the proportions of employees expressed as % of full-time employees in the respective occupational

groups.
Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

9.34  Table 9.1 lists the top six sectors with distinctly high proportion or
number of employees working 54 hours or more. These sectors are
generally labour-intensive service sectors, namely: retail, estate
management and security, restaurants, land transport, elderly homes, and
laundry and dry cleaning services. Besides, the average working hours
of these sectors were top on the list, especially estate management and
security (59.0 hours) and elderly homes (56.6 hours), as against the
average of all sectors at 49.0 hours.
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Table 9.1: Make-up of employees within the LWHS

e e Employees working 54 hours Average
or more estimated
9 -ti total ki
Number | % Share in | Number As % of full t.|m_e sl L L)
T p—— T employees within hours
i000) ofa ({009 each sector (full-time)
Long-working-hours sectors (LWHS) 688.2 26.4 388.8 56.5 54.6
() Retail 228.9 8.8 104.5 45.7 52.3
(i) Estate management and security 136.8 5.2 88.0 64.3 59.0
(i) Restaurants 185.1 7.1 127.1 68.7 55.7
(iv) Land transport 114.9 4.4 56.4 49.1 51.8
(v) Elderly homes 18.0 0.7 10.0 55.6 56.6
(vi) Laundry and dry cleaning services 4.5 0.2 2.8 61.6 53.1
Non-LWHS 19223 73.6 336.6 17.5 47.0
All sectors 2 610.5 100.0 725.4 27.8 49.0

Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

9.35

In 2011, LWHS as a whole engaged slightly more than a quarter (26.4%
or 688 200) of full-time employees and had a high proportion of
employees (56.5% or 388 800) working at least 54 hours per week,
much higher than the 27.8% of the overall and the 17.5% in the
non-LWHS.  Among the LWHS, restaurants (68.7%), and estate
management and security (64.3%) had the highest corresponding
proportions (Table 9.1).

Working Hours in SMEs

9.36

Analysis by establishment size shows a similar distribution of working
hours for SMEs when compared to the overall situation. In 2011,
45.7% of all employees were hired by SMEs. Employees in SMEs on
average worked 45.8 hours per week, slightly shorter than the overall
average of 47.0 hours. Full-timers in SMEs had an average work week
of 48.3 hours, as against the 49.0 hours in all establishments (Figure
9.17).
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Figure 9.17: Estimated total working hours by size of establishments - key statistics
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9.37  The slightly lower average and upper quartile working hours observed
for SMEs were possibly due to a higher concentration of employment in
sectors with shorter working hours such as wholesale, import and export
trade, and lower concentration in LWHS such as the estate management
and security sector. Likewise in terms of occupation, SMEs had a
lower proportion of elementary workers who usually worked longer
hours.

Comments

9.38  In summary, most employees worked more than 40 hours a week, and
nearly a quarter had overtime work in 2011. Among them, about half
had their overtime work compensated either by POT or TOIL, while that
of the remaining half was not compensated. Older workers with lower
skills and less education in labour-intensive service sectors tend to have
longer CH and their overtime work is often paid. On the other hand,
workers with higher skills in high value-added service sectors had
shorter CH, but many of them worked UCOT which considerably
prolonged their total working hours.

9.39  The micro-level analysis identifies LWHS with more employees having

long working hours in absolute or proportionate terms as compared to
the overall economy. On this basis, the survey results suggest that six
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sectors can be identified as LWHS, namely: retail; estate management
and security; restaurants; land transport; elderly homes; and laundry and
dry cleaning services.
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10.1

10.2

CHAPTER 10

ECONOMIC IMPLICATIONS AND IMPACT ASSESSMENT

In the preceding two Chapters, the working hours situation in Hong
Kong has been reviewed and analysed holistically. Despite data
limitations, it is shown that the pattern and distribution of working hours
depend on many factors, including the economic structure, demand and
supply balance in specific segments of the labour market, business
nature and diversity, and employee preferences as constrained by
physical and financial conditions.

Part III concludes with an analysis of the economic and cost impact of
implementing SWH. As the full set of policy parameters cannot be
ascertained, and the economic and labour market conditions are
constantly evolving, it should be noted that drawing precise conclusions
regarding the impact of the SWH policy is not possible at this stage.
Hence, an assessment in the form of scenario studies will be conducted
for illustrating the variation of cost impact on doing business under
different policy designs, with a view to identifying the important
elements for future policy deliberation.

Implications for the Overall Economy and Labour Market

10.3

10.4

In contrast to maximum working hours policy which prohibits work
beyond a specific number of hours within a certain period, SWH is a
relatively more flexible regime in which employees are allowed to work
overtime (usually defined as those beyond the SWH threshold), and
employers are required to compensate the overtime at a statutory
minimum overtime pay rate. This would nonetheless increase wage
costs, if other factors such as hourly wages and working hours were to
remain unchanged.

Since many employees in Hong Kong are already working relatively
long hours, subject to the regime design to be preferred, a large number

of employers can potentially be affected by SWH implementation and as
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10.5

10.6

a result the total wage bill could increase significantly. Nevertheless,
as shown by the assessment in paragraphs 10.21 to 10.31 below, the
employee coverage and total wage bill increases can vary significantly
under different scenarios created by different choices of policy
parameters.

Conceivably, employers might adopt different strategies to offset higher
wage bills, such as: (a) restructuring employment through reduced
working hours so that overtime pay can be trimmed; (b) shifting the
higher costs to consumers by raising product or service prices; and/or (c)
reducing profit. The actual responses would depend on the design and
parameters of SWH policy, as well as the economic and labour market
conditions at the time of, and immediately subsequent to,
implementation, which are currently unknown.

The following paragraphs therefore present a number of qualified
predictions about the general impact of SWH on the economy and
labour market. The results are obtained with due reference to
experience from other places, as well as the deliberations of the
Provisional Minimum Wage Commission when recommending the first
SMW rate in Hong Kong - the most recent and relevant experience that
we can take into account. Needless to say, such as-if predictions
purport to illustrate the complexity of the issue, and the cost impacts
must be re-assessed when more information becomes available.

Employment, Working Time and Salaries

10.7

It is often asserted that incremental working time is employer-driven, so
that additional overtime pay under SWH would provide strong
incentives on the part of employers to reduce working hours. In
addition, since employees would then be able to better balance work and
leisure, their physical and mental health could be improved. Shorter
working hours may improve workers’ commitment, morale and
performance, and hence result in higher productivity. Employers
would need to hire more workers to compensate for the lower
man-hours so as to maintain output, thereby achieving the additional
outcome of job sharing to boost employment. Trade unions also expect
that the SWH policy should best be set in a way to at least maintain the
monthly salary of affected employees so that their livelihood would not
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10.8

10.9

be adversely affected alongside any reduction of working hours after
policy implementation.

Whether all or any of the above outcomes will be realised would depend
on the policy objectives and formulation, economic and labour market
conditions at the time of implementation, and specific dynamic
responses of employers and employees. Many studies in other
places'” show that the actual effects after the implementation of
working time reduction policies on both productivity and employment
are inconclusive. For example, it was found that some employees
might intentionally prolong working hours to earn additional overtime
pay. Employers, on the other hand, might be more resource conscious
and consider changes in allocation of resources to boost productivity,
such as replacing overtime work by part-time employment or slashing
the less profitable output lines to cut manpower requirements and costs.

It is important to note that a working hours policy may in the long or
short run result in changes in job positions and remuneration package as
well as structural changes in working hours patterns. Additional
examples illustrating this matter are available in paragraphs 10.32 to
10.45. It is shown that the change in employees’ monthly salaries is
inconclusive, and sometimes the outcome could even run contrary to
common perception, depending on the policy design and employers’
response under the prevailing economic and labour market situations.

Inflation and Competitiveness

10.10 Firms may transfer higher wage costs to output or service prices,

especially when the working hours policy is implemented under tight
labour market conditions which restrain the substitution of labour (in
terms of headcount and working time) in the short run. If the wage bill
increases are too substantial under an aggressive working hours regime,
a complete transfer of incremental labour costs to consumers, even if

149

For productivity, studies by Feldstein (1967), Craine (1973) and Leslie (1984) suggested that shorter

working hours would decrease productivity. On the contrary, studies by Tatom (1980), Leslie and Wise
(1980) and Hart and McGregor (1988) all concluded that shorter working hours had positive impact on
productivity. As for employment, Marchand et al. (1983) estimated that the first-round effects of a
reduction in working hours involved some new job creation for France. Bosch (1994) also found that the
reduction in working hours led to positive effects on employment. However, study by Hunt (1999)
suggested that change in hours could lead to fall in employment. In the UK, whilst White and Ghobadian
(1984) found some reduction in employment in the engineering industry, Rubin and Richardson (1997)
estimated the effect with an opposite direction.
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10.11

possible, would add heavy pressure on inflation. This would adversely
affect the purchasing power of the grassroots, undermine Hong Kong’s
competitiveness and, at worst, would even curtail aggregate demand and
economic growth.

Corporations may also partly offset the higher wage costs by squeezing
profit, especially if the additional wage bill is small. However, some
SMEs may find this response difficult owing to the already thin profit
margins. With little market power facing keen competition, these firms
have little leeway to increase product and service prices to offset a
drastic rise in business costs. Given an increasingly demanding
business environment with more stringent labour regulations, less
efficient and profitable firms that fail to undergo further enhancement in
technology and productivity may be forced to close down or relocate
their operations elsewhere.

Productivity Enhancement and Human Resources Reallocation

10.12

10.13

In the long run, firms would review factor inputs in the production
process and substitute more costly labour by machinery and automation,
especially if the cost impact of SWH implementation is significant.
Though labour productivity may increase with new technology
embodied in new capital goods, it would also exert upward pressure on
the structural unemployment of Hong Kong, especially for the
lower-skilled in the vulnerable groups.

When renewing contracts or hiring new staff, firms may seek to change
employment terms by reducing full-time and permanent positions and
increasing casual and part-time posts during peak hours or seasons. To
further offset higher labour costs, reductions may have to be made to
non-statutory employment benefits such as year-end payment,
discretionary bonuses, free meals, free accommodation, medical benefits
and training.

Market Freedom and Flexibility

10.14 While unlike maximum working hours in which a ceiling on working

hours is imposed, a relatively more flexible policy like SWH would still
put further restraint on business flexibility. In a small and open
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10.15

economy with a linked exchange rate system like Hong Kong, labour
market freedom and price and wage flexibilities are of paramount
importance to cope with economic turbulence and global competition.
Since SMW has already posed a wage floor which restrains the
downward adjustment of wages, SWH would further constrain the
upward adjustment of working hours in response to economic downturn
as discussed in Chapter 8.

When both effects are added together, labour market adjustments would
become more difficult and prolonged, and businesses may resort to
downsizing with headcount reduction being one of the few remaining
options. The adjustment of the local economy back to normal growth
path after negative shocks would therefore be much longer, more costly
and painful. Any working hours policy consideration thus requires
careful deliberation so that Hong Kong’s labour market flexibility and
economic vitality are not sacrificed.

Operational Adaptations and Constraints

10.16

Some firms faced challenges in complying with SMW implementation,
particularly with regard to how to count hours worked in accordance
with the MWO. Especially when most of the employees are
monthly-rated"”’, some human resources practitioners also had to deal
with operational difficulties in preparing monthly payrolls under tight
deadlines towards the end of the month. Given the even larger number
of employees that would be affected by a working hours regime, similar,
if not greater, constraints would be put on our businesses. As the EO
only requires an employer to keep the record of the total number of
hours worked by the employee in a wage period if (a) SMW applies to
the employee; and (b) wages payable to the employee in respect of that
wage period are less than $11,500 per month, it is highly possible that
most firms have not been keeping such records for the rest of their
employees. As such, another round of full-scale update of the payroll
system would be necessary to ensure compliance with the new legal
requirement, which would further add to operational and staff costs.
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This is particularly common in higher-skilled employees as 98% of them were monthly-rated in 2011.
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10.17

10.18

On the other hand, while reducing working hours would largely alleviate
the cost pressure induced by SWH implementation, given the specialised
skills and experience of administrators and professionals in firms for
strategic planning, problem-solving and task management, it would not
be the best response to cut their working hours or substitute them by
newly hired employees. The recruitment and training may not be
cost-effective, and the already severe labour shortage at the higher end
also makes replacement difficult as illustrated in Chapter 8.

The above potential operational constraints may be one of the reasons
why some economies have granted exemption arrangements for
higher-skilled occupations when legislating for SWH. The cost
impacts with exemption of these employees from the policy can be
found in paragraphs 10.21 to 10.31.

Long-term Challenges of Population Ageing and Labour Shortage

10.19

10.20

Latest projections by C&SD suggest that Hong Kong is facing a serious
ageing problem, with the local labour supply likely to trend downwards
after 2020 when more baby-boomers reach retirement age. This trend
of population ageing, coupled with the ongoing structural transformation
to a high value-added and knowledge-based economy, would add
pressure to the already tight labour market. As a result, Hong Kong is
likely to face a manpower shortage in 2018"'. This is especially the
case for higher-skilled employees engaged in the strategic sectors such
as the four pillar industries and the six industries> where Hong Kong
enjoys advantages for further advancement.

Labour shortage would be even more severe if SWH implementation
further limits the labour supply (in terms of man-hours). The
increasingly heavy productivity constraint in tandem with the capped
working hours as well as ageing population with high dependency ratios
would pose immense challenges to Hong Kong’s long-term economic
growth and competitiveness. Unless there is continued success in our
effort to attract more talents from other places, or we can sustain very
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Based on findings of the recently published Manpower Projection to 2018, Hong Kong’s total local

manpower supply is projected to fall short of manpower requirement by 14 000 workers in 2018.
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The four pillar industries are trading and logistics, financial services, business and professional services,

and tourism, while the six industries include cultural and creative industries, medical services, education
services, innovation and technology, environmental industries, and testing and certification services.
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strong productivity growth through technological advances, human
capital enhancement and efficiency improvement, the problem would
only become more serious over time. Although postponing the
retirement age could be an option, this is likely to create other problems
such as the diminished chance of promotion to our youngsters, as well
as another debate on the appropriate whole-life working time of Hong
Kong’s workers (Figure 10.1).

Figure 10.1: Projected dependency ratios gradually increasing amid population ageing
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Demographic dependency ratio refers to the number of persons aged under 15 and those aged 65 and over per 1 000 persons aged between 15 and 64. Economic
dependency ratio refers to the number of economically inactive persons per 1 000 economically active persons. Both excluding foreign domestic helpers.

Sources: Population Projections (2010-2039) and Labour Force Projections (2010-2029), C&SD.

Impact on Businesses: a Broad-brush Cost Impact Assessment

10.21

10.22

As discussed in paragraph 10.2, an assessment on cost impact can be
introduced to quantify the potential increase in labour costs to firms
under the SWH policy. Since Hong Kong has never experienced
universal regulation of working hours, the cost impact assessment can
only take the form of scenario studies based on a broad-brush approach
with a set of plausible assumptions. The cost estimates will inevitably
be affected by all the unknown elements as aforementioned, and readers
should be mindful of the limitations when interpreting the results.

A static cost impact assessment is conducted based on three policy
parameters: (a) weekly SWH threshold; (b) statutory minimum overtime
pay rate for working hours beyond the SWH threshold; and (c)
exemption criteria with regard to employees (Table 10.1). By
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examining the three variations in each parameter, a total of 27 scenarios
are generated. Details of the assessment methodology and assumptions
are at Appendix 5, with results shown in Tables A6.1 — A6.14 in
Appendix 6.

Table 10.1: Scenarios for the cost impact assessment of SWH'*

Selected Policy Parameters Variations
(a) Weekly SWH threshold (i) 40 hours;
(i) 44 hours; and
(iii) 48 hours.
(b) Statutory minimum overtime | (i) 1.0 time of the employees’ original hourly pay;
pay rate (i) 1.25times; and
(iii) 1.5 times.

(c) Exemption on employees (i) without any exemption;

(i) with exemption of managers, administrators and
professionals; and

(i) with  exemption of managers, administrators,
professionals and associate professionals.

Number and Proportion of Employees Involved

10.23 Without any exemption, it is estimated that with an SWH threshold of
40 hours per week, the number of affected employees would reach
2 378 900, representing 91.1% of full-time employees (Figure 10.2).

'3 The variables in each policy parameter are selected with reference to experience in other places and current

local practice (for overtime pay rate). For example, the weekly threshold of 40, 44 or 48 hours and
overtime pay rate of 1.25 times and 1.5 times are adopted in different economies under study. The
overtime pay rate of 1.0 time is chosen taking into account the current local practice that about 49.3% of
Hong Kong employees receiving POT are paid at a rate of 1.0 time or less. As for exemption criteria, the
variables chosen have made reference to the practice of a vast majority of economies studied (cf. p. 55)
which adopt “occupation or job responsibility” as the exemption criteria. As the cost impact assessment is
conducted based on statistics collected from AEHS and GHS, the definitions of “managers and
administrators”, “professionals” and “associate professionals” (details in the Glossary) are therefore in line
with those used in these surveys. The job types as stated in the Glossary should not be construed as the
same as any categories of employees who may be exempted under any SWH regime to be contemplated.
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Figure 10.2: Number and percentage share of employees affected
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10.24

10.25

10.26

If the weekly threshold is increased to 44 or 48 hours, 1 858 500 (71.2%
full-time) or 1 320 200 (50.6% full-time) would be affected respectively.
Given the relatively long contractual hours of Hong Kong’s employees,
such a broad coverage is not surprising.

It would therefore be more meaningful to analyse changes in the
composition of affected employees by selected socio-economic
attributes when Hong Kong moves from a lower SWH threshold to a
higher one. As shown in Figures 10.3 and 10.4, affected employees
would more likely be males of higher age groups, in the lower-skilled
segment and labour-intensive sectors such as the LWHS and the
construction sector. These findings are consistent with the analyses in
Chapter 9 which notes that employees with such socio-economic
characteristics generally worked longer hours.

Further analysis by LWHS as defined in paragraphs 9.31 to 9.35 of
Chapter 9 shows that 27.6% of the affected employees would be
engaged in LWHS under a weekly SWH threshold of 40 hours, and the
estimated proportion would increase further to 39.5% under a 48-hour
policy regime. As for SMEs, the corresponding coverage rate is
estimated to remain comparatively stable, ranging from 43.3% to 44.8%
across the three thresholds.
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Figure 10.3: Socio-economic attributes of affected employees by SWH threshold
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Figure 10.4: Proportion of affected employees by sector and by SWH threshold
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10.27 Despite results which show that the estimated number and proportion of
affected employees under the three selected SWH thresholds would all
be significant, it should be noted that the number of affected employees
would be reduced noticeably to 957 100 - 1 430 800 (i.e. 36.7% - 54.8%
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of full-time employees) if higher-skilled employees are exempted from
the SWH policy. However, the number in question would still be
around 5 to 8 times larger than the coverage of SMW implementation in
May 2011"*,

Increase in Total Wage Bill

10.28

12%

10% r

8% r

6%

0.2% 0%

10.29

4% o, |

Similar to the large variations observed in the number of affected
employees, it is estimated that the additional wage bill to employers
could range from $8.0 billion per annum (1.7% of total wage bill in
2011) to $55.2 billion (11.4%) in the case of no exemption (Figure 10.5).
The largest percentage increase would likely be found in the
higher-skilled segment (such as the financing and insurance, real estate
activities, and professional and business services, scientific and
technical activities sectors), among which individuals earn relatively
high pay and face relatively long uncompensated overtime work. For
SMEs, the estimated cost impact would be lower but still significant,
ranging from $2.8 billion (1.4%) to $21.4 billion (10.8%).

Figure 10.5: Percentage increase in total wage bill under different SWH scenarios

Percentage increase in total wage bill

Statutory minimum overtime pay rate 11.4%
Blue - 1.0 time of the employees' original hourly pay
Grey - 1.25 times
Orange - 1.5 times

Exemption criteria

Normal - without any exemption
Dotted - with exemption of (i) managers and administrators and (ii) professionals
Dash - with exemption of (i), (i) and (iii) associate professionals

0.4%

48 44 40
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Sources: 2011 Annual Earnings and Hours Survey and Aug-Oct 2011 General Household Survey, C&SD.

If higher-skilled employees are exempted from the SWH regime, the
estimated cost impact would be significantly reduced. In fact, with

154

rate,

According to 2011 AEHS, the number of employees with hourly wage equal to $28, i.e. the initial SMW

was 180 600 or 6.4% of all employees.
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10.30

10.31

such an exemption and with an SWH threshold of 48 hours and a
statutory minimum overtime pay rate of 1.0 time of normal pay, the total
wage bill would only increase by $1.1 billion (0.2%).

However, the cost impact would be greater by more than 4 times if the
overtime pay rate is increased to 1.25 times of normal pay and further to
almost 8§ times should the overtime pay rate be increased to 1.5 times of
normal pay, suggesting very high sensitivity to changes in policy
parameters (Figure 10.5). LWHS, with a higher proportion of
lower-skilled employees, would in turn naturally account more for the
bulk of the increase in wage bill. As employees in LWHS, such as the
retail, restaurant, and estate management and security sectors are usually
low-paid, these sectors could likely be hard hit by the double blow of
SWH and SMW implementation, making their business environments
even more difficult. On the assumption that the weekly threshold be
increased to 54 hours, without any exemption, the number of employees
to be affected will be 721 200 and the estimated cost impact will range
from $3.1 billion (for an overtime pay rate at 1.0), $5.8 billion (at 1.25)
to $8.6 billion (at 1.5).

The above assessment suggests that the cost impact of SWH
implementation can vary significantly even under combinations of only
three policy parameters, which in turn highlights the complexity of the
issue. Such variations will be higher when other factors are brought
into play. For instance, if employers are allowed to compensate part or
all of the overtime hours by time-off or holidays, or allowed to average
out working hours over a longer period (say 6 months) in the calculation
of weekly working hours, the estimated cost impact would be lower, in
particular for sectors with distinct seasonal patterns, such as retail and
construction.

Impact on Employees’ Income: Illustrative Examples

10.32

An assessment of an increase in the employment earnings of affected
employees under various scenarios shows that the average increase
would range from 3.7% to 13.0% depending on the SWH threshold and
statutory minimum overtime pay rate. In particular, employees with
more uncompensated overtime (i.e. those in the higher-skilled segment)
would enjoy greater pay increases provided working hours are not
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reduced after SWH implementation. For example, wages of managers
and administrators would increase more significantly, ranging from
7.9% to 16.0% across the scenarios.

10.33 It must be emphasised that the above assessment exercise assumes no
change in overall employment, hourly wage, and working time, which
would rarely be the case in reality. As already noted in paragraphs 10.3
to 10.20, employers might need to adopt various strategies to alleviate
the higher wage pressure induced by the SWH policy. For example,
cutting working hours would be one of the feasible and commonly
adopted business practices for employers to cope with higher labour
costs, while employees would also be able to enjoy a better work-life
balance through shorter working hours.

10.34  Although it is currently uncertain whether the SWH policy would affect
employees’ income, some hypothetical examples may be useful to
supplement the above static analyses and provide a more dynamic
impression to facilitate further discussion. It is shown that employees’
earnings could actually increase, decrease or remain unchanged,
depending on the SWH formulation and the contractual arrangement
between employers and employees.

10.35 The examples below mainly focus on lower-skilled employees, as the
policy is likely to significantly affect their earnings and livelihood. It
should be noted that the hypothetical examples under different scenarios
together with the corresponding changes of earnings are constructed
solely for illustrative purpose. They are understandably
over-simplified'> as compared to the payroll system in reality and as
such should not be taken as any indication or guidance on the future
direction of the SWH policy.

Example 1: Office Cleaner

10.36  Suppose an office cleaner is contracted to work 42 hours per week with
an hourly wage of $35. The office cleaner also agrees to work 1 hour
of overtime a day during peak season, at an overtime pay rate of 1.0 of
her normal pay. Her total employment earnings under the hypothetical

'35 For example, it is further assumed in the illustrative examples 1 and 3 that the workers may use the meal

breaks freely and thus the time for meal breaks is not included as working hours/contractual hours.
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10.37

10.38

10.39

10.40

setting are shown in the Base Scenario of Table 10.2. If the SWH
policy is implemented, there would at least be 4 scenarios (or even more)
with different outcomes depending on the policy formulation and
employers’ response.

For example, under an SWH threshold of 48 hours per week and a
statutory minimum overtime pay rate of 1.0, the employer can maintain
the status quo as the total working hours do not exceed the SWH
threshold and the statutory overtime pay rate is also exactly the same as
the original one. Under this scenario, the office cleaner would enjoy
the same contractual and overtime pay as before (Scenario 1).

The example becomes more complicated when the SWH threshold is 44
hours with a statutory minimum overtime pay rate at 1.25. Assuming
that total working hours remain unchanged, and if the employer is
allowed by law to calculate the pay of those overtime working hours
below the SWH threshold based on the original overtime pay rate, the
employer will remunerate the first 2 hours (i.e. 44 hours [SWH
threshold] minus 42 hours [contractual]) of overtime work at 1.0 time of
normal pay, while the remaining 4 hours (i.e. a total of 6 overtime hours
minus the first 2 hours mentioned above) at 1.25 times. Earnings of
the office cleaner would slightly increase given the increase in overtime
pay (Scenario 2).

It is not known whether the SWH legislation allows a change of
contractual terms between employers and employees upon policy
implementation. As illustrated in Scenario 3 in which the SWH
threshold is set at 44 hours with the statutory minimum overtime pay
rate increased further to 1.5, if the office cleaner’s employment contract
covers renewable terms which are still valid upon SWH implementation,
subject to the employee’s agreement, the employer may choose to
increase the contractual hours to the threshold. The overall earnings
will also be more than the Base Scenario (Scenario 3).

On the other hand, it would also be possible that the employer simply
cuts all the overtime hours after modifying the contractual terms. The
office worker would then be working only 44 hours a week instead of 48
hours, and experience a wage cut due to the complete loss of overtime
pay (Scenario 4).
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Table 10.2: Hypothetical variations of pay upon SWH implementation — office cleaner

Office cleaner
(26 working days, 4 paid rest days, hourly wages= $35)

Scenario Base 1 2 3 4
(Pre-SWH
implementation)
SWH threshold - 48 hours 44 hours 44 hours 44 hours
Statutory minimum | - 1.0 1.25 1.5 1.5
overtime pay rate
Contractual hours 42 hours 42 hours 42 hours 44 hours 44 hours
Paid overtime hours | 6 hours 6 hours 6 hours 4 hours -
Total weekly | 48 hours 48 hours 48 hours 48 hours 44 hours
working hours
Employer’s possible |Paying Status quo, | Overtime pay | Contractual Contractual
action overtime at 1.0| paying beyond SWH hours hours
overtime at | threshold increased, increased,
1.0 increased to overtime pay | no overtime
statutory level | beyond SWH

threshold

increased to

statutory level
Overtime pay rate | 1.0 1.0 1.0-2hours | 1.5 -
chosen'®® 1.25 — 4 hours
Contractual pay'® | $6,370 $6,370 $6,370 $6,673 $6,673
Rest day pay'®® $980 $980 $980 $1,027 $1,027
Overtime pay'®* $910 $910 $1,062 $910 2
Total monthly salary | $8,260 $8,260 $8,412 $8,610 $7,700
Change in - No change +1.8% +4.2% -6.8%
earnings

156

157

158

159

For Scenario 2, as the SWH threshold is 44 hours per week, it is assumed feasible in this example to pay the
first 2 overtime hours at the original pay rate of 1.0 while the remaining 4 overtime hours at 1.25.
However, it is also possible for all overtime hours to be paid at 1.25, depending on the policy design.

It is further assumed that the contractual hours are 7 hours a day for Base Scenario and Scenarios 1 and 2,
while the daily contractual hours would be 7 '/5 hours for Scenarios 3 and 4 so as to be in line with the
SWH threshold of 44 hours a week (44 hours / 6 days). Hence, the contractual pay for Base Scenario and
Scenarios 1 to 2 (and for Scenarios 3 and 4) would be 26 days x $35 x 7 hours (x 7 '/5 hours) = $6,370 (=
$6,673).

Rest day pay for Base Scenario and Scenarios 1 and 2 (and for Scenarios 3 and 4) = 4 days x $35 x 7 hours
(x 7 '/5 hours) = $980 (= $1,027).

Overtime pay for Base Scenario and Scenario 1 (and for Scenario 3) = 26 days x $35 x 1 hour x 1 (x 4/6
hours x 1.5) = $910 (= $910). For Scenario 2, the overtime pay would be 26 days x $35 x 2/6 hour x 1 +
26 days x $35 x 4/6 hour x 1.25 = $1,062.
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Example 2: 2-shift Security Guard

10.41

10.42

10.43

Example 2 illustrates a typical 2-shift security guard working
contractually 72 hours a week without any overtime hours. Similarly,
different outcome in monthly salary can result depending on the policy
parameters and employers’ response under the prevailing economic and
labour market situations (Table 10.3).

In an economic boom, as firms usually operate under better profit
situation, it may be more rational for the employer to provide overtime
pay even after the SWH implementation amid tight labour market
conditions (Scenarios 1 to 3). But during an economic downturn, the
employer may prefer reengineering the work flow with a view to cutting
working hours and deploying more employees to share the workload or
substituting part-time work for overtime work.

As shown in Scenario 4, the security guard would suffer a visible
reduction in monthly earnings if his working arrangement is to be
changed from 2-shift to 3-shift. In general, the higher the statutory
minimum overtime pay rate, the greater would be the incentives on the
part of firms to initiate job sharing or substitute part-time work for
overtime work.
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Table 10.3: Hypothetical variations of pay upon SWH implementation — security guard

2-shift security guard
(26 working days, 4 paid rest days, hourly wages= $30)

Scenario Base 1 2 3 4
(Pre-SWH
implementation)

SWH threshold - 48 hours 40 hours 40 hours 48 hours
Statutory minimum | - 1.5 1.5 1.0 1.5
overtime pay rate
Contractual hours 72 hours 48 hours 40 hours 40 hours 48 hours
Paid overtime hours | - 24 hours 32 hours 32 hours -
Total weekly | 72 hours 72 hours 72 hours 72 hours 48 hours
working hours
Employer’s possible | 2-shift Contractual hours decreased, working hours | 3-shift
action without beyond threshold converted to paid overtime | without

overtime overtime
Overtime pay rate | - 1.5 1.5 1.0 -
chosen
Contractual pay'® | $9,360 $6,240 $5,200 $5,200 $6,240
Rest day pay'®" $1,440 $960 $800 $800 $960
Overtime pay'®? - $4,680 $6,240 $4,160 -
Total monthly salary | $10,800 $11,880 $12,240 $10,160 $7,200
Change in - +10.0% +13.3% -5.9% -33.3%
earnings

Example 3: Part-time Sales

10.44 It would also be possible that employees with working hours below the
SWH threshold could still be affected by the policy implementation.
Example 3 below demonstrates the case of a part-time salesperson
working in a department store, who would face a wage reduction when

10" 1t is assumed that the security guard has to stay in the workplace during meal breaks, which becomes part

of his contractual hours. It is further assumed that he works 12 hours a day for Base Scenario (and 8 hours
a day for Scenarios 1 and 4). The contractual pay = 26 days x $30 x 12 hours (x 8 hours) = $9,360
(= $6,240).

For Scenarios 2 and 3, the daily contractual hours would be reduced to 6 */; hours in order to comply with
the SWH threshold of 40 hours a week (40 hours / 6 days). The contractual pay would then be 26 days x
$30 x 40/6 hours = $5,200.

' Rest day pay is calculated according to the corresponding derived daily contractual hours:

Base Scenario = 4 days x $30 x 12 hours = $1,440;

Scenarios 1 and 4 =4 days x $30 x 8 hours = $960; and

Scenarios 2 and 3 =4 days x $30 x 40/6 hours = $800.

12 Overtime pay for:

Scenario 1 =26 days x $30 x 4 hours x 1.5 = $4,680;

Scenario 2 (and Scenario 3)=26 days x $30 x 32/6 hours x 1.5 (x 1.0) = $6,240 (= $4,160).
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overtime work is no longer required by the employer upon policy
implementation (Table 10.4).

Table 10.4: Hypothetical variations of pay upon SWH implementation — part-time sales

Part-time sales
(26 working days, 4 paid rest days, hourly wages= $40)

Scenario Base 1 2 3 4
(Pre-SWH
implementation)
SWH threshold - 40 hours 40 hours 40 hours 40 hours
Statutory minimum | - 1.5 1.5 1.5 1.5
overtime pay rate
Contractual hours 30 hours 30 hours 30 hours 36 hours 30 hours
Paid overtime hours | 6 hours 6 hours 6 hours - -
Total weekly | 36 hours 36 hours 36 hours 36 hours 30 hours
working hours
Employer’s possible | Paying Status quo, | Overtime pay | No overtime, | No overtime
action overtime at 1.0| paying rate contractual
overtime at | increased to| hours
1.0 statutory level | increased
Overtime pay rate | 1.0 1.0 1.5 - -
chosen
Contractual pay'® | $5,200 $5,200 $5,200 $6,240 $5,200
Rest day pay'®* $800 $800 $800 $960 $800
Overtime pay'®® $1,040 $1,040 $1,560 - -
Total monthly salary | $7,040 $7,040 $7,560 $7,200 $6,000
Change in - No change | +7.4% +2.3% -14.8%
earnings

Higher-skilled Employees

10.45 As for higher-skilled employees, given the fact that these individuals are
at the top deciles of the employment earnings distribution, they would
enjoy a significant increase in salaries if all of the working hours above
the SWH threshold become statutory and paid at a minimum overtime
pay rate upon policy implementation. Even when their working hours
are reduced, this should hardly affect their monthly income as compared

1 1t is further assumed that the part-timer contractually works 5 hours a day. Her original contractual pay =

26 days x $40 x 5 hours = $5,200. But in Scenario 3 it becomes 26 days x $40 x 6 hours = $6,240.
164 Rest day pay before (and after changing contractual terms) = 4 days x $40 x 5 hours (x 6 hours) = $800 (=
$960).
19 QOvertime pay for Base Scenario and Scenario 1 (and for Scenario 2) = 26 days x $40 x 1 hour x 1 (x 1.5) =
$1,040 (= $1,560).
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to lower-skilled employees from the above examples, since most of their
overtime work is already uncompensated as discussed in Chapter 9.

Comments

10.46

10.47

10.48

In sum, SWH policy would have far-reaching and multi-faceted
ramifications on the economy and the labour market. While SWH’s
effect on productivity and employment is inconclusive depending on the
dynamic responses of employers and employees as well as the
prevailing economic conditions at the time of implementation, SWH
would increase the wage bill and administrative costs, which may in turn
fuel inflationary pressure and create a more challenging business
environment, especially for SMEs. In addition, SWH might also
hinder labour market flexibility and undermine Hong Kong’s
competitiveness and ability to adjust to changes in the economic
environment. In the longer run, SWH could put additional constraint
on labour supply in terms of man-hours, which may hamper economic
growth in view of the ageing population.

The scenario studies show that the cost impact on doing business by
altering just three policy parameters will vary significantly. For
example, under scenarios without any exemption, the number of affected
employees would range from 1 320 200 to 2 378 900 (50.6% to 91.1%
of full-time employees), and the corresponding estimated increase in
total wage bill would be $8.0 billion to $55.2 billion per annum (1.7% to
11.4% of 2011 total wage bill), depending on the policy design and
employers’ response under the prevailing economic and labour market
situations.

From the employees’ perspective, earnings may actually increase,
decrease or remain unchanged after SWH implementation depending on
the policy design and contractual arrangement between employers and
employees. Given the nuances of policy design, dynamic interaction
between employers and employees, and inconclusive effect on business
costs and labour incomes, SWH policy certainly warrants serious public
deliberation and thorough consideration of its possible social and
economic implications in the short and long term.
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CHAPTER 11

KEY ISSUES TO BE CONSIDERED

Introduction

11.1

Working hours policy is a highly complex and contentious subject which
involves a myriad of interrelated social and economic issues. Given
the long-term and widespread implications that it will bring to our
labour market and economy, it is necessary for the community to
examine and discuss these issues thoroughly before coming to a view on
the matter. This report, which covers both international perspectives
and local assessments, should provide a sound basis for an informed
public policy discussion on this important subject.

Issues to be Considered

11.2

Before contemplating any working hours policy, the public must be
aware that the issue is far more complicated than SMW, given the larger
number of employees covered and the wider range of industries and
sectors to be affected. It is envisaged that the introduction of an SWH
regime in Hong Kong will bring substantial changes to the existing
labour relations, labour market, work culture and business environment,
which works to impact significantly on Hong Kong’s economy and the
community. On the basis of our analysis in the previous Chapters, we
have identified at least six key issues that need to be further discussed in
depth, not only by employee and employer groups which are the most
directly involved stakeholders, but also by the community at large,
before the way forward is decided.

Objectives of Working Hours Policy

11.3

As mentioned in Chapter 5, working hours policy may achieve a number
of policy objectives, including: (a) occupational safety and health; (b)
job creation and sharing; (c) better work-life balance; and (d) fair
compensation for overtime. The adoption of different objectives will
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11.4

involve different policy considerations and result in different regime
designs. For example, if the fundamental policy consideration is to
protect the workers’ occupational safety and health, then the
corresponding regime should impose strict restriction on maximum
working hours and allow as few exemptions as possible, even if the
employers and employees could agree on an overtime pay rate. Of
course, this will in effect amount to a maximum working hours regime
and its social and economic impact will be different and even more
significant as compared to the SWH regime.

On the other hand, we should consider whether employees are
concerned more about long working hours without compensation of
overtime pay; or whether they are willing to work long hours given due
compensation of overtime hours. This raises the fundamental question
of whether employees should be given the right to choose the number of
hours they work and if so how to strike a balance between respecting
their individual freedom and protecting their safety and health. As
such, the policy objective(s) chosen will carry implications on a vast
array of policy parameters in the regime design, such as how to define
working hours, which working hours threshold should be adopted, how
overtime hours are regulated and overtime pay calculated, etc. We
should be mindful that no single regime will fully meet all the objectives.
There is simply no one-size-fits-all formula. It is important for the
community to reach a consensus on the ultimate objective of SWH
should it be mandated in Hong Kong.

Labour Flexibility and Hong Kong's Competitiveness

11.5

The high degree of flexibility of Hong Kong’s workforce has long been
the bedrock of our success and competitiveness. For a service-oriented
economy to thrive, many sectors (such as retail, hotel, insurance, real
estate, tourism, and logistics, etc.) must have the flexibility to deploy
workers. Indeed, Hong Kong ranked No.l in the 2012 Index of
Economic Freedom '®.  To maintain Hong Kong’s competitive
advantage, it is necessary that we sensibly balance employees’ rights and
benefits with businesses’ flexibility, and prevent the undermining of our

system by over-regulation. As such, we need to recognise the essential
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2012 Index of Economic Freedom is measured by The Wall Street Journal and The Heritage Foundation

(http://www.heritage.org/index/ranking).
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11.6

mitigating role played by the exemptions and flexibility arrangements in
other SWH regimes, and consider in a pragmatic manner how they
should function in the Hong Kong context. Having said that, we
recognise that any such arrangements will be controversial and it will
not be easy for consensus to be reached on the matter.

The community needs to give serious thoughts to whether and how the
implementation of SWH, coupled with SMW, could unduly impact on
Hong Kong’s labour flexibility and business environment, and whether
this may stifle business development and weaken Hong Kong’s
competitiveness as a global business centre, and impede the economic
adjustment process particularly given the current linked exchange rate
regime. It is also relevant to point out that the impact of SMW, which
came into effect only in May 2011, has yet to be fully assessed and
appreciated. With other demands to further enhance labour protection
being championed, we need to consider the case of SWH, its relative
priority and a reasonable interval for mandating it vis-a-vis other
competing demands from a broader perspective. We should strike a
balance between enhancing employees’ rights and benefits on the one
hand, and preserving our labour market flexibility without undermining
our economic competitiveness and growth on the other.

Possible Proliferation of Part-timers and Casual Workers

11.7

11.8

As mentioned in Chapter 8, compared with other developed economies,
Hong Kong has a distinctly low proportion of part-timers and casual
workers under a liberal labour market. Experience in other places
shows that working hours regimes may increase the share of part-time
employment and shorten the average or median working hours of the
workforce. However, this decrease in working hours does not
necessarily mean that workers who used to work the longest working
hours would benefit. Experience in other places also reveals that
increase in part-time employment may help boost the labour force
participation rate which is particularly important to places confronted
with ageing problem such as Korea, Japan and Singapore.

In the context of Hong Kong, the proportion of elderly persons aged 65
and above is expected to rise from 13.9% in 2011 to 30% in 2039,

according to the 2009-based Population Projections. While increase in
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part-time jobs may attract retirees or elderly employees back to the
labour market, we have to consider its possible impact on the
community at large, such as a decrease in full-time jobs which most
workers, especially those who are also the family’s major income
earners and want a more stable job, would prefer, and young workers’
concern that an increasingly ageing workforce would jeopardise their
career advancement.

Experience in other places shows that SWH may eventually bring about
fragmentation of work and underemployment, if employees have to
involuntarily work fewer hours owing to ensuing adjustment in the
labour market structure with an increase in part-time or casual jobs.
The community has to assess whether such a development is desirable.
In particular, we need to address the issue of improving employees’
rights and benefits through working hours reduction without
significantly causing adverse impact on the employment opportunities of
vulnerable employees. The community has to consider how the
possible increase in part-timers and casual workers would further affect
working hours, employment and business operations.

Impact on Businesses in General and SMEs in Particular

11.10 While the policy study assesses the additional cost impact of SWH

under various scenarios, it should be noted that other labour-related
legislation '’ enacted over the past decades have also incurred
compliance cost on employers. The cumulative cost incurred by
compliance with various labour-related legislation since the enactment
of the EO in 1968 is crudely estimated to be around 6%'®® of the total
wage bill in 2011. Although most of the cost entailed should have
been absorbed over the years, the total compliance cost on businesses
should be considered when evaluating the overall affordability of
employers should an SWH policy be adopted.
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A total of eight labour-related legislation are covered in the assessment. They are EO, Employees’

Compensation Ordinance, Employees’ Compensation Insurance Levies Ordinance, Pneumoconiosis and
Mesothelioma (Compensation) Ordinance, Protection of Wages on Insolvency Ordinance, Factories and
Industrial Undertakings Ordinance, Mandatory Provident Fund Schemes Ordinance, and MWO.

168

The compliance cost of MWO does not include the impact of knock-on/ripple effects arising from the

implementation of SMW.
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11.11

As discussed in Chapter 7, SMEs’ success often lies in their ability to
respond promptly and flexibly to market volatility. However, the
implementation of SWH may impact adversely on their operational
flexibility, competitiveness and operating costs. Given the importance
of SMEs to our economy, in considering whether SWH should be
introduced, we must give due regard to its potential effect on SMEs.
Should there be special measures designed for SMEs such as deferred
SWH implementation, we need to resolve the issues of unfair treatment
for employees of SMEs and problems for SMEs in recruiting and
retaining staff. Thus thorough discussion and consultation is required
to ascertain how far SMEs in different trades and with different
operational needs can cope with statutory working hours requirements,
on top of SMW and other statutory labour benefit obligations.

Modus Operandi of Different Industries

11.12 Owing to the diversity in the modes of operation among various sectors,

the impact of SWH on different sectors will also vary. While some
proponents of SWH advocate SWH measures across the board, there are
arguments that excessive regulation may affect the growth and
development of certain industries and sectors which are characterised by
complex operational requirements and in need of flexible approaches.
It is challenging to devise simple SWH measures to adequately cater for
the multifarious needs of different industries and sectors as well as jobs
and occupations. Should SWH be introduced, the community needs to
consider whether the regime should have universal application, or apply
only to certain industries and/or occupations with particularly long
working hours, etc. Also, we should consider the need for other
general flexibility arrangements to be incorporated into the regime and
the level of flexibility that is considered appropriate.

Is Legislation the Best Way Forward?

11.13

As discussed in Chapter 7, long working hours is a highly complex issue
associated with the structural change of the economy, labour market,
social or even cultural aspects of individual economies. However, a
statutory SWH regime should not be regarded as a panacea for resolving
all long working hours related problems. Thus we need to consider the
most appropriate and effective form of working hours policy that fits
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Hong Kong’s unique socio-economic circumstances on the one hand,
and balances the interests of employers and employees as well as
broader social concerns (e.g. work-life balance) on the other.
Eventually, the community needs to reach a consensus as to whether
establishing a comprehensive SWH regime by legislative means is in the
best interest of Hong Kong. We should also consider whether other
non-legislative means such as educational and promotional initiatives,
awareness raising campaign, code of occupational safety and health, and
industry-specific or occupation-specific guidelines pertinent to working
hours, are better and more suitable alternatives.

Comments

11.14 This study has examined the subject of working hours policy from

11.15

various angles and identified a number of more salient issues for further
public discussion. It is beyond argument that working unduly long
hours produces adverse effects on employees, their families and the
community. However, the choice of individual employees, and the
economic and business imperatives of the current global and
technological environment could not be lightly brushed aside.
Experience in other places also reveals that various sectors of the
community have divergent demands regarding various aspects of the
SWH regime. These point to the importance of consensus building
which calls for in-depth policy discussion and the balancing of the
interests of all the parties concerned.

When consensus on the SWH policy objective is reached, each essential
component of a working hours regime has to be carefully thought
through with due regard to our unique social and economic situation.
This requires critical examination of each component and exploration of
how the regulation of working hours could accommodate both business
flexibility and employees’ interests, and achieve the best balance
between the working hours policy and local working time practice.
The following are some of the key questions that need to be asked and
answered:

(a) Should SWH be adopted at all, given the recent introduction of
SMW and the acute global competition for business? If SWH is
considered the right course to pursue, should we go down the
legislative route? If so, when would be a suitable time?
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(b) Definition of working hours: If we go down the legislative route,
what is the definition of working hours? Should “on-call” time,
meal breaks, and rest breaks be included as working hours?

(c) Working hours limits: Should we adopt “standard working hours”
or “maximum working hours”? Which level of daily or weekly
threshold should be set, and to whom should it be applied?

(d) Overtime: Should the number of overtime hours be rigidly
restricted and, if so, how should it be regulated? Should we
impose statutory overtime pay rate, and if so, should it be a normal
or premium pay rate?

(e) Exemptions: Should regulation be imposed across-the-board, or
should it be introduced for certain industries? Should exemption
be set, and if so, what are the criteria? Should they be based on
occupation or job responsibility, salary level, size or sales volume
of companies, other exceptional circumstances, or a combination of
them?

(f) Flexibility arrangements: Given the policy objective agreed upon,
should flexibility arrangements be allowed? And if allowed, how
should they be designed? How long should the reference period
be? Should employees who want to work longer hours for more
earnings be allowed to opt-out?

11.16 A more comprehensive list of such questions is given at Appendix 7.
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12.1

12.2

CHAPTER 12

THE NEXT STEP FORWARD

A major policy aimed at improving employees’ rights and benefits like
SWH will affect not only employers and employees, but also the entire
community and economy. In seeking to advance labour rights and
benefits, the Government must in parallel consider the pace of economic
development, other labour protection measures to be introduced and
their relative priority, the affordability of the community and the need to
strike a sensible balance between the interests of employers and
employees.  This report is the Government’s serious attempt to
kick-start a policy discussion on the controversial issue of SWH.

Given the far-reaching implications of the SWH policy on the local
economy and community, the success of such a policy could only be
built upon consensus to be reached among various sectors of the
community, particularly between employers and employees. Indeed,
experience in other places also indicates that consensus building for
SWH is a lengthy process owing to its complex and technical nature, as
well as the controversies involved. Therefore, it is essential that the
public is fully aware of the issues involved and their implications. This
report should provide a solid and sound basis for further in-depth
discussion among the stakeholders and the general public.
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Average Usual Weekly Hours Worked on the
Main Job by Full-time Employment in Countries of the

Appendix 1

Organisation for Economic Co-operation and Development, 2000-2010

Country / Year 2000{ 2001| 2002| 2003, 2004/ 2005 2006/ 2007/ 2008 2009 2010
Australia 447 44.0| 44.0] 44.0| 43.7) 43.7| 43.4| 43.3| 43.5] 432 432
Austria 41.2| 41.1| 41.3| 41.2| 43.6) 43.6| 43.6| 43.5| 43.2| 429 427
Belgium 41.1| 41.3| 41.3| 41.2| 409 41.0f 40.7| 40.9| 40.5 40.5| 40.7
Chile 45.7| 45.6| 45.8] 45.8| 457 44.1] 440 44.0] 444 443| 44.6
Czech Republic| 44.5| 42.4] 42.5| 42.8] 427 42.6) 42.5| 42.6| 42.5| 424 423
Denmark 40.0( 39.8| 39.7| 39.7| 39.7 39.9| 39.8| 39.7| 39.6| 38.1] 38.2
Estonia 42.2| 42.0/ 41.6| 41.5| 41.4| 41.3] 41.1) 41.1] 40.8| 40.6| 40.7
Finland 40.8 40.6| 40.7) 40.6| 40.4) 40.7| 40.6| 40.3| 40.3| 40.2] 402
France 40.2| 39.6| 39.0] 40.8] 40.8) 40.9] 409 40.9| 409 409 41.0
Germany 41.5| 413 41.2] 40.7) 41.0] 41.2] 41.2] 41.1) 41.1| 41.2] 412
Greece 44.5| 44.5| 445 44.7) 445 44.6] 44.6| 44.3| 444 44.6] 445
Hungary 41.9| 41.5| 41.4| 414 412 41.0f 41.0, 40.9] 40.8| 40.7| 40.6
Iceland 48.5| 48.0 47.2| 459 457 46.0] 46.2| 46.1] 454 44.0f 439
Ireland 42,5 42.1| 41.8] 41.5| 41.3| 41.2| 409 40.8] 40.7| 40.4| 404
Italy 42.0( 41.8| 41.7| 41.8] 42.1| 41.9| 41.8| 41.8| 41.8| 41.4| 413
Korea 53.6| 53.6| 53.0| 52.4| 52.2| 51.8 51.5| 50.6| 49.6| 49.7| 49.2
Luxembourg 41.3| 41.1| 40.7) 41.1] 40.6| 40.5| 399 39.4| 39.5| 409 40.7
Mexico 48.4| 48.0| 47.6| 47.7) 482 49.2| 49.2| 49.1] 49.1] 49.0f 49.2
Netherlands 39.7 39.7) 39.3] 39.2) 39.2| 39.3| 39.3| 39.3] 39.2] 39.2| 393
New Zealand 45.3| 45.0 449| 44.8| 444 443 440, 439 439 43.6/ 435
Norway 39.0; 38.9| 38.9| 38.8 38.7| 38.8| 389 38.7| 387 38.6] 38.5
Poland 43.8| 43.8| 43.9| 44.0f 44.0) 43.9| 43.6| 43.5| 43.2| 42.8] 42.7
Portugal 41.9| 41.7| 41.8] 41.6] 41.5| 41.5| 41.3| 414 414 413] 412
Slovak Republic| 42.9| 42.6| 41.8] 41.1| 41.4| 41.6] 41.7) 41.7 41.6| 41.5| 41.5
Slovenia . .| 428 424 427 42.77) 424 424 424 419 418
Spain 42.00 419 41.7) 41.6] 41.6| 42.1| 42.00 41.9| 41.7| 41.6] 41.6
Sweden 40.2| 40.1| 399| 39.9| 39.8 38.2| 39.8| 39.8] 39.7| 39.7 39.7
Switzerland 427 427 42.6]| 424 423| 423 423 42.3] 422 422| 420
Turkey . . . . . .| 55.1] 539 535/ 53.2| 532
The UK 440/ 44.0f 43.6] 43.4| 43.2| 43.0] 429 429 428 42.6/ 42.6

Source: Employment and Labour Market Statistics, Organisation for Economic Co-operation

and Development (http://stats.oecd.org/Index.aspx).
Note:  Figures relate to full-time employees and include self-employed persons.

Comparable
data are not available for Canada, Japan, the United States, Israel or the Russian
Federation.
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Appendix 2.1

Working Hours Regulation in Singapore

Legislation

The main piece of legislation governing working hours in Singapore is the
Employment Act enacted in 1968. It sets out the minimum employment
terms and conditions.

Coverage and Exemptions

The Employment Act covers any person who works under a contract of
service except:

(1) seaman;

(2) domestic worker'®;

(3) person employed by a Statutory Board or the Government; and
(4) person employed in a managerial or executive position' .

Part IV of the Employment Act governs the terms and conditions on hours
of work, overtime arrangement and allowances, rest breaks, rest days and
pay for work on rest days. It only applies to:

(1) workmen'”' earning a basic monthly salary of not more than S$4,500
(HK$27,450); and

169

170
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A domestic worker means any house, stable or garden servant or motor car driver, employed in or in
connection with the domestic services of any private premises.

Junior managerial and executive staff earning a basic monthly salary not exceeding S$4,500 (HK$27,450)
have access to the Labour Court for salary claims.

According to the Employment Act, a workman is (1) any person, skilled or unskilled, who has entered into
a contract of service with an employer in pursuance of which he is engaged in manual labour, including any
artisan or apprentice, but excluding any seaman or domestic worker; (2) any person, other than clerical staff,
employed in the operation or maintenance of mechanically propelled vehicles used for the transport of
passengers for hire or for commercial purposes; (3) any person employed partly for manual labour and
partly for the purpose of supervising in person any workman in and throughout the performance of his work;
(4) any person specified in the First Schedule, including (a) cleaners; (b) construction workers; (c)
labourers; (d) machine operators and assemblers; (¢) metal and machinery workers; (f) train, bus, lorry and
van drivers; (g) train and bus inspectors; and (h) all workmen employed on piece rates in the premises of
the employer; and (5) any person whom the Minister of Manpower may, by notification in the Gazette,
declare to be a workman for the purposes of the Employment Act.
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(2) employees'” earning a basic monthly salary of not more than $$2,000
(HK$12,200).

Major Definitions

The terms relevant to working hours provisions as defined under the
Employment Act are set out below:

“Hours of - The time during which an employee is at the disposal

work” of the employer and is not free to dispose of his own
time and movements exclusive of any intervals
allowed for rest and meals.

“Overtime” - The number of hours worked in any one day or in any
one week in excess of the limits specified in Part IV of
the Employment Act (i.e. 8 hours per day or 44 hours
per week).

Managers and executives NOT covered under the Employment Act are
defined under a guide issued by the Singapore authority as:

(1) employees with executive or supervisory functions:

> including the authority to influence or make decision on issues such
as recruitment, discipline, termination of employment, assessment
of performance and reward;

> 1involving the formulation of strategies and policies of the enterprise,
or the management and running of the business; and

(2) professionals with tertiary education and specialised knowledge or
skills and whose employment terms are comparable to those of
managers and executives (e.g. lawyers, accountants, doctors).

172

According to the Employment Act, an employee is a person who has entered into or works under a contract
of service with an employer, and officers or government employees declared by the President to be
employees for the purposes of the Employment Act or any provision thereof, but does not include: (1) any
seaman; (2) any domestic worker; (3) any person employed in a managerial or an executive position; and (4)
any person belonging to any other class of persons whom the Minister for Manpower may, from time to
time by notification in the Gazette, declare not to be employees for the purposes of this Act. For (4), any
person employed in a managerial or an executive position who receives a salary not exceeding S$4,500
(HK$27,450) a month (excluding overtime payments, bonus payments, annual wage supplements,
productivity incentive payments and any allowance however described), or such other amount as may be
prescribed by the Minister, shall be regarded as an employee for the purposes of (a) fixation of salary
period, computation of salary for incomplete month’s work, time of payment, payment on dismissal,
payment on termination by employee, income tax clearance, payment to be made during working hours,
and other Parts on inspection and enquiry, claims, complaints and investigations into offences, etc.; and (b)
such other provisions of this Act as the Minister of Manpower may, by regulations, specify, and those
provisions shall apply in relation to that person subject to such modification as may be prescribed.
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Working Hours Limits

The working hours shall not exceed 8 hours per day or 44 hours per week.

Systems to Allow Flexibility

® By agreement between the employer and the employee made under the
contract:

(1) If the number of hours of work on one or more days of a week is less
than 8, the 8-hour daily limit on remaining days of the week may be
exceeded (but the employee is not required to work for more than 9
hours per day or 44 hours per week).

(2) 8-hour daily limit may be exceeded when an employee is not required
to work more than 5 days a week (but he is not required to work for
more than 9 hours per day or 44 hours per week).

(3) If the number of hours worked is less than 44 hours every alternate
week, the limit of 44 hours may be exceeded in the other week (subject
to 48 hours in one week and 88 hours in any continuous two-week
period).

® An employee can be required to work up to 12 hours a day if he gives
consent in writing.

® Except in specified circumstances'”, an employee is not allowed to work
for more than 12 hours per day.

Overtime Work

® Employers requiring their employees to work more than 12 hours a day are

required under the Employment Act to apply for overtime exemption from
the authority. Even if exemption is granted:

(1) overtime work cannot be compulsory;

(2) an employee cannot work more than 14 hours a day; and

173

These circumstances include: (1) accident or threat of accident; (2) work essential to the life of community,
national defence or security; (3) urgent work to be done to machinery or plant; (4) interruption of work
impossible to foresee; and (5) work to be performed by employees in any industrial undertaking essential to
the economy or any of the essential services as defined under Part III of the Criminal Law (Temporary
Provisions) Act (Cap. 67) (e.g. banking services, broadcasting services, electricity and gas services, fire
services, etc.).
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(3) no exemption can be applied for pregnant employees and those under
the age of 18.

An employee is permitted to work up to 72 hours of overtime per month.
However, this limit may be exceeded if the authority has granted an
exemption.

Overtime Pay

Overtime allowance is payable if the employee is required to work more
than the daily limit (8 or 9 hours) or weekly limit (44 or 48 hours in 1 week
or 88 hours in a continuous 2-week period).

An employee must be paid at a minimum rate of 1.5 times the hourly basic
rate of pay'’* within 14 days after the last day of the salary period.

Daily Rest Break

An employee is generally not required to work more than 6 hours without a
break. However, if the nature of work is such that it must be carried on
continuously, an employee may be required to work 8 hours continuously.
In such an instance, a break or breaks with duration not less than 45 minutes
must be given for the opportunity to have a meal. Such intervals for rest or
meals are not regarded as “hours of work”. The Employment Act is silent
on whether the rest break is paid or not.

Weekly Rest Day

An employee is entitled to one whole day of rest day each week without pay.
The longest allowable interval between two rest days is 12 days.

An employer can request but cannot force an employee to work on a rest
day unless the nature of work is such that it must be carried on continuously

174

“Basic rate of pay” means the total amount of money (including wage adjustments and increments) to
which an employee is entitled under his contract of service either for working for a period of time, that is,
for one hour, one day, one week, one month or for such other period as may be stated or implied in his
contract of service, or for each completed piece or task of work but does not include: (1) additional
payments by way of overtime payments; (2) additional payments by way of bonus payments or annual
wage supplements; (3) any sum paid to the employee to reimburse him for special expenses incurred by
him in the course of his employment; (4) productivity incentive payments; and (5) any allowance however
described.
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by a succession of shifts. The pay for work on a rest day depends on the
work duration and whether the request to work originates from the employer
or employee. The details are provided below:

Table A2.1: Pay for Work on a Rest Day

Pay for Work At Employer’s At Employee’s
on a Rest Day Request Request
Up to half the normal 1 day’s pay 1/2 day’s pay
hours for 1 day (basic rate) (basic rate)
More than half and up to 2 days’ pay I day’s pay
the normal hours for 1 : :
(basic rate) (basic rate)
day
Night Work
® The Employment Act does not stipulate provisions for night work.
Shift Work
® A shift worker'”” may be required to work more than 6 consecutive hours or
more than 8 hours in any one day, or more than 44 hours in any one week
provided that the average working hours each week do not exceed 44 over a
continuous three-week period.
® Except in specified circumstances'”®, a shift worker is not allowed to work
for more than 12 hours per day or work on a rest day.
® A shift worker is entitled to overtime allowance only if he, at the request of

his employer, works more than an average of 44 hours a week over any
continuous period of three weeks.

175
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The provisions of shift workers apply to an employee who is engaged under his contract of service in
regular shift work or who as otherwise consented in writing to work in accordance with the section of the
Employment Act on shift workers. For a consent given by an employee to be valid, he must be informed
of the times at which the hours of work begin and end, the number of working days in each week and the
weekly rest day.

These circumstances include: (1) accident (actual or threatened); (2) work essential to the life of community,
national defence or security; (3) urgent work to be done to machinery or plant; and (4) interruption of work

impossible to foresee.
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For a shift worker, a rest day can be a continuous period of 30 hours. A
30-hour rest period that commences before 6 p.m. on a Sunday will be
considered as one rest day within the week, even though the 30-hour period
will extend into the next week, i.e. Monday.
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Appendix 2.2

Working Hours Regulation in the Republic of Korea

Legislation and Objective

The main piece of legislation governing working hours in the Republic of
Korea (Korea) is the Labour Standards Act (the Korean LSA) enacted in
1953. Its purpose is to set standards for the conditions of employment in
conformity with the Constitution, thereby securing and improving workers’
standard of living and achieving a well-balanced development of the
economy. Standard working hours is one of the many issues covered by
this legislation.

Coverage and Exemptions

The Korean LSA applies to all businesses or workplaces in which five or
more workers are ordinarily employed'”’, but does not apply to any business
or workplace which employs only relatives living together, as well as
workers who are hired for domestic work.

Chapter 4 of the Korean LSA governing working hours'”® and Chapter 5
governing work performed by females and minors do not apply to workers
engaged in the following activities:

(1) cultivation of arable land, reclamation work, seeding and planting,
gathering or picking-up or other agricultural and forestry work;

(2) livestock breeding, catching of marine animals and plants, cultivation
of marine products or other cattle-breeding, sericulture and fishery
business;

177

178

Only the provisions pertaining to, among others, recess hours, holidays (i.e. weekly rest day) and working
hours for females and minors are applicable to a business or workplace which ordinarily employs four
workers or less.

Provisions of Chapter 4 cover working hours, various working hours systems, rest break (called “recess
hours” in the Korean LSA), weekly rest day (called “holidays” in the Korean LSA), overtime work (called
“extended work” in the Korean LSA) and overtime pay rate, optional compensational leave, and annual
paid leave.
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(3) surveillance'” or intermittent work'®, for which the employer has

(4) any other work prescribed in the Presidential Decree

obtained the approval of the Minister of Employment and Labour; and

B (e,

managerial and supervisory work and work of handling secret affairs
irrespective of types of work).

179

180

181

Requirements for workers to be regarded as engaging in surveillance work:

M

2

3)

They shall be engaged in a kind of work which is not physically or mentally exhausting, such as
cleaners, security guards and watchmen. The surveillance jobs shall not incur or require a high level
of mental stress/concentration of the worker concerned (i.e. 24 hours per day and 7 days per week
surveillance without recess);

They shall be mainly engaged in surveillance work but perform other kinds of work on an irregular and
short-time basis. However, if the workers, being hired for surveillance work, perform other kinds of
work repeatedly or concurrently, they shall be subject to the Korean LSA; and

They shall work 12 hours or less per day under the employer’s supervision, or they shall work every
other day (on a 24-hour shift) in either of the following cases:

(a) They shall have 8 hours or more in recess time to sleep or spend freely; or

(b) Even when the requirement in (a) above is not satisfied, they are not subject to the general rules, if
they are security guards of apartment houses (including apartment houses, tenement houses,
multi-household houses and dormitories as prescribed in a~d of subparagraph 2 of Schedule 1 in
the Enforcement Decree of the Housing Act) who have reached agreement on the absence of recess
time with the employer and are guaranteed to take 24 hours off in the following day of their work
(Revised on 31 December 2008).

See Korea International Labour Foundation (KOILAF) (2011), p. 75-76. KOILAF was established in
1997 jointly by the labour, management and government to promote the co-operation between Korea and
the international society through the establishment of sound industrial relations in multinational companies
and active international exchange, and the enhancement of mutual understanding in labour issues.

Requirements for workers to be regarded as engaging in intermittent work:

(M
2

3)

The workload is not too heavy in general and they shall spend much time standing by to handle
unexpected accidents, such as mechanical failures.

Their hours of actual work shall be half or less of their stand-by time and shall be no longer than 8
hours. Workers who work every other day (on a 24-hour shift), however, shall have a relevant
agreement with their employer and be guaranteed to take 24 hours off in the following day of their
work.

They shall be provided with a room or resting facility where they can sleep or spend their time freely
while on stand-by.

Examples of intermittent or occasional work which involves much recess and stand-by time are executives’
chauffeurs, boiler repairmen, etc. See KOILAF (2011), p. 75-76.

Presidential Decree No. 15320 — the Enforcement Decree of the Korean LSA (1997). The same decree
will be referred to as “Presidential Decree” hereafter in Appendix 2.2.
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Major Definitions

There 1s no definition of hours of work as such under the Korean LSA. A
term relevant to working hours provisions as defined under the Korean LSA
1s set out below:

“Contractual - Working hours on which workers and employers have
working made an agreement within the limit of working hours
hours” under Article 50" of the Korean LSA or Article 46'%

of the Occupational Safety and Health Act.

Working Hours Limits

The 40-hour work week was introduced in 2003'®* to be applied in phases

from July 2004 to July 2011 according to types of industry and sizes of
business (Table A2.2).

Table A2.2: Effective Dates of the Korean LSA for Different Types and
Sizes of Businesses

Type & Size of Business Effective Date

Businesses with 1 000 or more workers, financial 1 July 2004
and insurance industries, and government-invested
institutions and public corporations'®

182

183

184

185

Article 50 (Working Hours) of the Korean LSA:

(1) working hours per week shall not exceed 40 hours excluding recess hours; and
(2) working hours per day shall not exceed 8 hours excluding recess hours.

Article 46 (Restriction on Extension of Working Hours) of Occupational Safety and Health Act:

With respect to a worker who is engaged in harmful or dangerous work which is prescribed by the
Presidential Decree, the worker should not be required to work in excess of 6 hours per day or 34 hours per
week.

Along with the introduction of the 40-hour work week, there are some changes to the provisions of the
Korean LSA, including: (1) abolition of the original one-day paid leave per month; (2) change of the
one-day menstruation leave per month from paid to unpaid and requirement of prior request from the
female employee; (3) employers are relieved from the obligation to compensate unused annual leave with
money when employees fail to take leave upon repeated requests from employers; and (4) the overtime pay
rate was reduced from 1.5 times to 1.25 times in the first three years when the 40-hour work week was
implemented.

Relevant organisations include government-invested institutions under Article 2 of the Framework Act on
Management of Government-Invested Institutions, local public enterprises and local public corporations
under Articles 49 and 76 of the Local Public Enterprises Act, institutions and organisations (not less than
half of whose capital or basic assets are invested or contributed by the State, any local government or any
government-invested institution) as well as institution and organisations (not less than half of whose capital
or basic assets are invested or contributed by the said institutions and organisations).
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Type & Size of Business Effective Date
Businesses with 300 or more workers 1 July 2005
Businesses with 100 or more workers 1 July 2006
Businesses with 50 or more workers 1 July 2007
Businesses with 20 or more workers 1 July 2008
Businesses with 5 or more workers, and any 1 July 2011
institution of State and local governments

The working hours shall not exceed 8 hours per day and 40 hours per week
(excluding recess hours [i.e. rest breaks]).

Under special circumstances, working hours may be further extended with

the approval of the Korean authority and consent of workers'®.

7

. . 18
There are special rules on working hours of young persons ~° and women.

Overtime Work and Overtime Pay

With the prior agreement between the workers and management (referred to
as “with written agreement” hereafter), working hours can be extended up to
12 hours per week. No extended work 1s allowed for workers engaged in
dangerous or harmful work.

Workers of the following sectors may work in excess of 12 hours of
extended work (i.e. overtime) per week or may change the recess hours,
with written agreement:

(1) transportation, goods sales and storage, finance and insurance;

(2) movie production and entertainment, communications, educational
study and research, advertising;

(3) medical and sanitation, hotels and restaurants, incineration and
cleaning, barber and beauty parlors; and

186

187

If a situation is so urgent that time is not available to obtain such approval, the employer shall immediately
obtain approval from the Korean authority ex post facto (i.e. after the fact). If the authority finds that the
extension of working hours is not appropriate, the employer may be ordered to grant recess hours/days-off
equivalent to the extended working hours (i.e. overtime hours) at a later time.

Working hours of those aged between 15 and 18 shall not exceed 7 hours per day and 40 hours per week;
however, by agreement, working hours may be extended up to 1 hour per day or 6 hours per week.
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(4) other businesses determined by the Presidential Decree in
consideration of the character of a business and public conveniences
(i.e. social welfare as stated in Article 32 of the Presidential Decree).

The above 12-hour limit will be extended to 16-hour for the first three years
of implementation of the 40-hour work week for the respective businesses.

Extended work of young persons is up to 1 hour per day and 6 hours per
week.

An employer should not request a pregnant female worker to work overtime,
and, if there is a request from the worker, the employer should transfer her
to take up light duty. A female having childbirth for less than 1 year
should not be required to work overtime exceeding 2 hours per day, 6 hours
per week, and 150 hours per year.

An employer is required to pay 1.5 times the ordinary wages for extended
work, night work (work provided from 10:00 p.m. to 6:00 a.m.) or holiday

work (i.e. work on weekly rest day)'**.

The overtime pay rate will be adjusted to 1.25 times for the first three years
of implementation of the 40-hour work week for the businesses concerned
(implementation timeframe depends on the size of the businesses).

With prior written agreement, an employer may grant leave to workers to
compensate for the extended work, night work and holiday work in lieu of
paying additional wages. This is referred to as “optional compensational
leave” and shall be treated as leave with pay during office hours. Similar
to calculating overtime pay, an additional 50% of the ordinary wages should
be taken into account in giving the compensational leave'®”. For example,
if a worker performs 2-hour extended work, he may take 3-hour paid leave.

188

189

In case the hours worked are eligible for more than one of the allowances (i.e. extended work, night work
and holiday work allowance), all of the relevant hours and overtime hours should be added to determine the
amount of overtime allowance entitled.

In case the hours worked are eligible for more than one of extended work, night work and holiday work
allowance, all the relevant hours and premium hours will be added to determine the amount of equivalent
optional compensational leave. However, application of the optional compensational leave to night work
performed as part of normal working hours such as shift is not appropriate as it is not in line with legislative
1ntent.
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Systems to Allow Flexibility

The Korean LSA provides for various systems to allow flexibility, including
“Flexible Working Hours System”, “Selective Working Hours System” and
“Discretionary Working Hours System’:

(A) Flexible Working Hours System

This system is intended to allow enterprises to efficiently use working
hours according to seasonal factors or sales situations.

By rules of employment'”’, a worker may work for a specific week in
excess of the daily and weekly maximum, on condition that the average
weekly working hours in a unit period of not more than 2 weeks do not
exceed 40 hours, and the working hours in any particular week do not
exceed 48 hours.

In case there is a prior written agreement'”', the average weekly working
hours in a unit period of not more than 3 months shall not exceed 40
hours, and working hours for a specific day and a specific week shall not
exceed 12 hours and 52 hours respectively.

The system does not apply to workers aged between 15 and below 18,
and pregnant female workers. Employers should prepare measures to
ensure that the existing wage level is not lowered.

190

191

The rules of employment are rules that are unilaterally devised by an employer concerning contractual
working conditions or work behaviours generally binding to his workers. A company, factory or another
form of workplace employing permanently 10 persons or more shall set the rules of employment, report it
to the competent local authority and inform the workers by keeping it posted at the workplace. When
reporting the rules of employment, the employer shall submit a statement or written consent signed by his
workers. When an employer decides to devise or revise the rules of employment, he shall consult a trade
union or majority of his workers. The rules of employment may not contradict the legislation or collective
agreement that is applicable to the business.

The written agreement shall specify: (1) scope of workers covered; (2) length of the unit period; (3)

working days in a unit period and working hours for each working day; and (4) other matters prescribed by
the Presidential Decree.
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(B) Selective Working Hours System

By prior written agreement'’”, workers may select each day’s working
hours including starting and finishing times. They may also work in
excess of the daily and weekly maximum, on condition that the average
weekly working hours computed over an adjustment period (i.e. a finite
period not more than 1 month) do not exceed 40 hours per week. The
workers may also work up to 12 extended hours per week averaged over
the adjustment period. This system does not apply to workers aged
between 15 and 18.

(C) Discretionary Working Hours System

Work outside the Workplace

This system can be applied to jobs when it is difficult to calculate the
actual number of hours worked as the workers work outside the
workplace for part or all of the working hours due to a business trip or
other circumstances.

Depending on the circumstances, the following are deemed to be the
hours worked:

(1) contractual working hours; or

(2) the hours ordinarily required to complete the work concerned
(when a worker is required to work in excess of contractual hours
to complete the task); or

(3) the hours agreed upon in writing by the employer and the worker
concerned.

Worker’s Discretion at Work

This system can be applied to jobs that require workers’ specific
expertise or professional skills, which necessitates the employer to

192

The written agreement shall specify: (1) scope of workers covered; (2) the length of the adjustment period;
(3) total working hours during the adjustment period; (4) starting and finishing time of working hours if a
specific range of working hours is designated; (5) starting and finishing time of working hours which are
allowed to be selected by workers; and (6) standard working hours (working hours per day based on which
the employer and workers’ representative agree to calculate paid leave, etc).
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authorise the worker to determine how his work is performed'”. By
written agreement'*, working hours chosen by the worker are deemed
to be hours worked.

Daily Rest Break

A worker is entitled to a recess period of more than 30 minutes for every 4
working hours and more than 1 hour for every 8 working hours. Recess
hours are not counted as working hours and are unpaid'®. The recess
period may be freely used by workers.

Weekly Rest Day

An employer shall grant a weekly holiday (i.e. weekly rest day) with pay at
least once a week on average, provided that the worker has worked all
contractual working days in the week. Once a weekly holiday is fixed on a
specific day (e.g. Sunday), it is possible that a worker who is absent from
work on a working day in a week might use the weekly holiday without

payl%.

There are special rules on holiday work (i.e. work on weekly rest day) by

197
young persons and women .

193

194

195

196

197

These jobs include (1) research on and development of, new products or technologies and research in the
areas of humanities, or social or natural sciences; (2) designing or analysis of data processing systems; (3)
gathering, compilation or editing of materials for newspaper, broadcasting, or publication business; (4)
designing or creation of clothing, interior decoration, industrial goods, advertisements, etc.; (5) work of a
producer or director in the business of producing broadcasting programmes, motion pictures, etc.; and (6)
other jobs determined by the Minister of Employment and Labour.

The written agreement shall contain the following items: (1) job description; (2) that the employer will not
give the worker any detailed instructions on how the latter performs his work and how he arranges working
hours; and (3) that calculation of the hours worked is based on written agreement.

KOILAF (2011), p. 56 and 61.

KOILAF (2011), p. 66.

When an employer intends to have a female aged 18 or above working on holiday, the employer shall
obtain the consent of the female concerned. An employer shall not have a pregnant female or one aged
less than 18 working on holiday, except in the following conditions and with permission from the Korean

authority: (1) with consent from one aged less than 18; (2) with consent from a female with less than 1 year
after childbirth; or (3) a female in pregnancy makes such a request.
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Night Work

As explained above, night work is work done between 10:00 p.m. and
6:00 a.m. of the following day. An employer is required to pay 1.5 times
the ordinary wages or more for night work performed.

® There are special rules on night work for young persons and women'**.
Shift Work
® The Korean LSA does not stipulate provisions for shift work.

198

When an employer intends to have a female aged 18 or above work from 10:00 p.m. to 6:00 a.m., the
employer shall obtain the consent of the female concerned. An employer shall not have a pregnant female
or one aged less than 18 work from 10:00 p.m. to 6:00 a.m., except in the following conditions and with
permission from the Korean authority: (1) with consent from one aged less than 18; (2) with consent from a
female with less than 1 year after childbirth; or (3) a female in pregnancy makes such a request.
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Appendix 2.3
Working Hours Regulation in Japan
Legislation

® The main piece of legislation governing working hours in Japan is the
Labour Standards Act (the Japanese LSA) enacted in 1947 within the
framework of the Constitution of Japan.

Coverage and Exemptions

® The Japanese LSA does not apply to:

(1) mariners;
(2) businesses which employ only relatives who live together; and
(3) domestic workers.

® Those provisions under the Japanese LSA governing working hours, rest
periods, days off (i.e. weekly rest days) and annual paid leave do not apply
to workers engaged in the following industries/positions:

(1) agriculture, livestock rearing, sericulture or fishery industries;

(2) supervision, management and handling confidential matters, regardless
of the types of enterprise; and

(3) persons engaged in monitoring and intermittent work, for which the
employer has obtained permission from the relevant government
authority.

Major Definitions

® There is no definition of working hours under the Japanese LSA'”.

Working Hours Limits

® According to the Japanese LSA, the working hours shall not exceed 8 hours
per day and 40 hours per week excluding rest periods.

19 However, there are provisions on the computation of working hours in the Japanese LSA: (1) the total hours

worked shall be aggregated even if the hours are worked in different places; and (2) with regard to
underground work, the working hours shall be deemed to be the time from entry into to exit from the mouth
of the mine (including rest periods); but the provisions on rest periods do not apply to these workers.
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0

- 20 201
There are special rules for minors™ and women™ .

Overtime Work and Overtime Pay

There is no general statutory overtime limit under the Japanese LSA.
However, the Japanese Government issued the Standards on the Limit of
Overtime Work restricting the overtime hours for a fixed period. The
employer has to enter into written agreement’’> with workers in order to
extend the working hours, which should not exceed the limits set out in the
Standards (Table A2.3):

Table A2.3: Overtime Limits in a Fixed Period

Fixed Period Overtime Limits

1 week 15 hours

2 weeks 27 hours

4 weeks 43 hours

1 month 45 hours
2 months 81 hours
3 months 120 hours

1 year™ 360 hours

200

201

202

203

The provisions on daily and weekly maximum working hours apply to minors under 18 years of age while
those on working hours systems, overtime work and work on days off do not. For minors aged 13-15, the
limit of working hours is 7 hours per day and 40 hours per week including school hours. For minors aged
15 or above and under 18, given that the total working hours in a week does not exceed the daily and
weekly maximum, if the working hours for any one day of the week has been reduced to no more than 4
hours, the working hours for the other days may be extended to 10 hours.

If so requested by an expectant or nursing mother, the employer shall not have her work in excess of the
daily and weekly working hours, overtime, on days off and at night.

The written agreement shall state the valid period, the specific reason why workers are required to work
overtime, type of jobs in which the workers are to be engaged, the number of such workers, hours for which
such workers may work overtime in a day and a fixed period exceeding a day. There are also
requirements on giving notice to the workers and the government authority.

The overtime hours of employees, apart from not exceeding the relevant overtime limit in the fixed period
(ranging from one week to three months) chosen, should not be more than 360 hours in a year. For
example, if the fixed period is 2-week, the overtime limit should be 27 hours in 2 weeks and 360 hours in a
year.
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For workers who work under the One-Year Variable Working Hours
System (please refer to page 187) for which the applicable period exceeds 3
months, the overtime hours under the overtime work agreement must not
exceed the limits set out in Table A2.4:

Table A2.4: Overtime Limits in a Fixed Period under the One-Year
Variable Working Hours System

Fixed Period Overtime Limits

1 week 14 hours
2 weeks 25 hours
4 weeks 40 hours

1 month 42 hours
2 months 75 hours
3 months 110 hours

1 year 320 hours

Note: The above overtime limits do not include working on days off and
do not apply to: (1) construction business; (2) jobs involving driving
automobiles; (3) jobs in research and development of new technologies
and new products, etc.; and (4) business or jobs designated by the
Japanese government authority.

For underground work and work especially harmful to health, the overtime
should not exceed 2 hours per day.

In the event of an extraordinary need owing to disasters or other

unavoidable events, the employer may extend the working hours®® with the

permission of the relevant government authority””.

204

205

The extension is applicable to the one-month variable working hours system, flexitime system, one-year
variable working hours system and atypical adjustable working hours system for a week.

If a situation is so urgent that time is not available to obtain such approval, the employer shall immediately
obtain approval from the government authority ex post facto (i.e. after the fact). If the authority finds that
the extension of working hours is not appropriate, the employer may be ordered to grant recess
hours/days-off equivalent to the extended working hours (i.e. overtime hours) at a later time.
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® The employers must give overtime pay to workers according to the rates set
forth in Table A2.5:

Table A2.5: Pay Rate for Overtime Work under Different Occasions

hours or more in a month

Pay Rate for
Occasions Overtime Work”"
(1) | Work exceeding statutory limit 1.25 times
(2) | Work exceeding statutory limit by 60 1.5 times

(small and medium
enterprises [SMEs]:

by 60 hours or more in a month

1.25 times)
(3) | Work on statutory days off 1.35 times
4) ilighst: gz)os.ling.e. between 10:00 p.m. 195 times
(5) | Night work exceeding statutory limit 1.5 times
(6) | Night work exceeding statutory limit 1.75 times

(SMEs: 1.5 times)

(7) | Night work on statutory days off

1.6 times

SMEs®” are exempted from the application of the increased rate of

208

overtime allowances for items (2) and (6) above for the time being™ .

For work exceeding 60 overtime hours per month, an employer may, subject

206

207

208

According to the Standards on the Limit of Overtime Work issued by the Japanese Government, the
employer must strive to stipulate, in a labour agreement on overtime work, an extra wage rate higher than
the relevant legal rate.

The definition of SMEs set forth in the Small and Medium Enterprise Basic Law as at 2011 (The last
amendments to the definition of SMEs were made in 1999.):

Industry Total capital amount or total investment amount Number of regular workers
Retail 50 million Yen (HK$5 million) or less 50 or less

Services 50 million Yen (HK$5 million) or less Or 100 or less

Wholesale 100 million Yen (HK$10 million) or less 100 or less

Others 300 million Yen (HK$30 million) or less 300 or less

The industry categorisation is based on the Japan Standard Industrial Classification.

The government will consider the position of SMEs by 2013 upon reviewing the situation of the
enforcement of the revised Japanese LSA and the development of overtime work.
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to written agreement, grant paid compensatory leave to the worker instead
of giving overtime pay.

Systems to Allow Flexibility

The Japanese LSA allows a number of systems to enhance flexibility under
the SWH framework, including “One-month Variable Working Hours
System”, “Flexitime System”, “One-year Variable Working Hours System”,
“Atypical Adjustable Working Hours System for a Week”, “Deemed
Working Hours System for Work outside of the Workplace”, “Discretionary
Working System for Specialised Type of Work”, and “Discretionary
Working System for Planning Type of Work™:

(A) One-month Variable Working Hours System

Under this system, the employer may request workers to work in excess
of the statutory weekly and daily limits (i.e. 8 hours per day and 40
hours per week) so long as the average working hours per week during a
fixed period of not more than 1 month does not exceed 40 hours.

The employer shall, in advance, submit the written agreement®” to the
relevant government authority. This agreement shall also define the
valid period of the agreement.

(B) Flexitime System

Under this system, the starting and ending time for work is left to the
worker’s own decision pursuant to rules of employment®'’ or the
equivalent. With written agreement®'' in advance, the employer may
request workers to work in excess of the statutory daily and weekly

209

210

211

The written agreement can be reached with either a labour union organised by a majority of the workers at
the workplace, or if there is no such union, with a person representing a majority of the workers. The term
“written agreement” which appears in Appendix 2.3 has the same meaning.

An employer who continuously employs 10 or more workers shall draw up rules of employment covering
items such as starting and ending working time, rest periods, days off, leaves, shift arrangements,
computation and payment of wages, etc. The employer shall submit those rules of employment to the
relevant government authority.

The written agreement shall stipulate: (1) the scope of workers covered; (2) the settlement period; (3) the
total working hours in the settlement period; (4) the standard daily working hours; (5) starting and ending
time if the time period when workers have to work is fixed; and (6) starting and ending time if the time
period when workers may choose to work or not is limited.
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limits so long as the average working hours per week during a fixed
period of not more than 1 month (called “settlement period”) does not
exceed 40 hours.

(C) One-year Variable Working Hours System

Under this system, the employer may request workers to work up to 10
hours per day and 52 hours per week so long as the average working
hours per week over a period of more than 1 month but not exceeding 1
year, as set in the written agreement (called “the applicable period”),
does not exceed 40 hours.

When the applicable period exceeds 3 months, the number of

consecutive weeks in which weekly working hours exceed 48 hours
shall be 3 or less.

(D) Atypical Adjustable Working Hours System for a Week

Under this system, the employers may request workers to work up to 10
hours per day provided that the workers’ working hours do not exceed
40 hours per week. However, this system is limited to businesses
which are often subject to wide fluctuations in daily business and hence
have difficulty in fixing daily working hours, including retail, hotels,
restaurants, and eating and drinking places with less than 30 regular

212
employees™ .

(E) Deemed Working Hours System for Work outside of the Workplace

In cases where workers perform their work outside their workplace
during all or part of their working hours, if the detailed instruction and
supervision by the employer are not involved and it is difficult to
calculate working hours, the number of hours actually worked shall be
deemed to be the scheduled (i.e. contractual) working hours. However,
if it would normally be necessary to work in excess of the scheduled
working hours in order to accomplish the said work, the number of

A notice of working hours for each day of a week shall be given to the workers concerned in writing before
the first day of the week. However, the employer may, for emergency and unavoidable reason, change the
working hours notice by notifying the workers in writing one day prior to the date on which the employer
intends to change working hours. The employer shall also take into account the workers’ preferences as
far as possible when fixing working hours for each day of a week.
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hours worked shall be deemed to be the number of hours normally
required to accomplish such work. If an employer reaches a written
agreement with a labour union or workers’ representatives, the number
of hours specified in such agreement shall be regarded as the number of
hours normally required to accomplish the work. The valid period of
such written agreement shall also be fixed.

(F) Discretionary Working System for Specialised Type of Work

In the case of the so-called “covered work™"®, where the methods of
execution of the work need to be left to the workers’ discretion owing to
its nature and it is difficult for the employer to give concrete directions,
the working hours engaged by the worker in the covered work as per the
written agreement™'* shall be regarded as hours worked.

(G) Discretionary Working System for Planning Type of Work

This system is similar to the Discretionary Working System for
Specialised Type of Work mentioned above, but specifically applies to
workplace with establishment of a committee comprising the employer

. 215
and workers’ representatives” .

213

214

215

Such business categories include (1) research and development of new goods or new technologies; or
research in the human or natural sciences; (2) analysis or design of information processing systems (the
term, information processing systems, shall mean any architecture that combines multiple elements for
information processing using computers, and the basis for programme design); (3) coverage or editing of
articles at a newspaper or other publication business; coverage or editing for the purpose of producing
broadcast programmes as prescribed in item (iv) of Article 2 of the Broadcast Act (Act No. 132 of 1950),
wire radio broadcast as prescribed in Article 2 of the Act concerning the Regulation of the Operation of
Wire Radio Broadcasting Business (Act No. 135 of 1951), or cable television broadcast programmes as
prescribed in paragraph (1) of Article 2 of the Cable Television Broadcasting Act (Act No. 114 of 1972)
(hereinafter all such broadcast shall be collectively referred to as “broadcast programmes”); (4) work to
develop new designs for apparel, interior decoration, industrial products, advertisements, etc.; (5) work of a
producer or director at a business that produces broadcast programmes, motion pictures, etc.; and (6) any
other work designated by the Minister of Health, Labour and Welfare other than those listed in the
preceding items.

The written agreement should specify the following: (1) the work assigned to the worker (i.e. “covered
work™); (2) hours calculated as working hours; (3) employer will not give concrete directions to the
workers engaged in covered work; (4) employer will take measures to secure worker’s health and welfare
and handle worker’s complaint; (5) the valid period of the agreement; and (6) the employer shall keep
separate record of each worker during the valid period and for 3 years after expiration of valid period.

The committee is established with the aim of examining and deliberating on wages, working hours and
other matters concerning working conditions at the workplace concerned and of stating its opinions
regarding the said matters to the proprietor of the enterprise. The committee may adopt a resolution by a
majority of four fifths or more of its members regarding relevant items (including working hours) and the
employer should notify the relevant government authority of the said resolution. The resolution on the
discretionary working system for planning type of work also prescribes other details such as the valid
period and measures to secure the health and welfare of workers.
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The work covered by this system (so-called “covered work™) includes
work of planning, drafting, researching and analysing matters for which
the nature of the work is such that the methods of execution of the work
for its proper accomplishment need to be left largely to the discretion of
the workers, and the employer does not give concrete directions
regarding the decisions on the means of execution and the allocation of
time to the work.

Therefore, the relevant workers should possess the knowledge and
experience, etc. necessary to accomplish the covered work properly.
They are deemed to have worked the hours stipulated by the relevant
resolution adopted by the committee.

Apart from the above working hours systems, the Japanese LSA provides
for special arrangements for other situations, including “Special
Arrangement for Certain Businesses with Less than 10 Regular Employees”
and “Working Hours of Stand-by Crew Members of Trains, etc.”:

(H) Special Arrangement for Certain Businesses with Less Than 10 Regular
Employees

With written agreement in advance, specified businesses”® with less
than 10 regular workers may request workers to work more than 8 hours
in a specific day and 44 hours in a specific week, provided that the
average weekly hours in a period not exceeding a month (called
“settlement period”) does not exceed 8 hours a day and 44 hours a week.

These arrangements are not applicable to workers under the One-year
Variable Working Hours System and Atypical Adjustable Working
Hours System for a Week.

(1) Working Hours of Stand-by Crew Members of Trains, etc.

. . . .21
An employer who is in designated transport industries’’ may request
his workers (such as reserve crew members who work on board of a

216

217

These businesses include retail, distribution, storage, rental and hairdressing, performance industries other
than motion picture production or theatrical performances, healthcare and hygiene other than those giving
medical treatment to patients or the infirm or caretaking business, as well as hotels, restaurants, eating and
drinking places, hospitality and entertainment businesses.

They are the transport of passengers or goods by roads, rails, tracks, cableways, ships or aircrafts.
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train, diesel railcar, or electric railcar) to work for a period exceeding 8
hours a day or 40 hours a week, provided that the average weekly
working hours for a fixed period of 1 month or less does not exceed 40

hours.

Daily Rest Break

® A worker is entitled to a rest period of at least 45 minutes if working hours
exceed 6 hours; and a rest period of at least 1 hour if working hours exceed
8 hours. The rest period may be freely used by workers®'®.

Weekly Rest Day

® An employer shall provide workers with at least 1 day off per week.
Alternatively, the employer may provide workers with 4 days off or more
during a 4-week period*"’.

® Similar to the arrangement of overtime, an employer has to reach written
agreement™ with workers for working on days off.

® In the event of an extraordinary need due to disasters or other unavoidable

events, the employer may extend the working hours with the permission of
relevant government authority™'.

218
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The Japanese LSA is silent on whether the rest break is paid or not.
The Japanese LSA is silent on whether the weekly rest day is paid or not.

The written agreement shall state the valid period, the specific reason why workers are required to work
overtime, type of jobs in which the workers are to be engaged, the number of such workers, hours for which
such workers may work overtime in a day and a fixed period exceeding a day. There are also
requirements on giving notice to the employees and the government authority.

This is applicable to the same sets of working hours systems and with the same notification procedures as
in the situation when overtime work is required in case of extraordinary need due to disaster or unavoidable

event.
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Night Work and Shift Work

® The provisions on night work or shift work under the Japanese LSA are
mainly for minors*** and women®*.

22 The employers shall not have workers aged under 18 work between 10:00 p.m. and 5:00 a.m. (for children:

8:00 p.m. to 5:00 a.m. [someone is regarded as a child until the first 31 March that occurs on or after the
day when he reaches the age of 15 years]); but this is not applicable to males aged 16 or above employed on
a shift work basis. The limit of 10:00 p.m. and 5:00 a.m. may be changed to 11:00 p.m. to 6:00 a.m. (for
children: 9:00 p.m. to 6:00 p.m.) in limited areas or for limited periods if it is deemed necessary by the
Minister of Health, Labour and Welfare. For shift work, the worker may work until 10:30 p.m. or work
from 5:30 a.m. with the permission of relevant government authority.

22 If so requested by an expectant or nursing mother, the employer shall not have her work at night.
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Appendix 2.4

Working Hours Regulation on the Mainland

Legislation and Objective

On the Mainland, the main piece of legislation regulating working hours is
the Labour Law of the People’s Republic of China (the Labour Law)
endorsed in 1994 and implemented in 1995. The Labour Law is a basic
law to protect the legitimate rights and interests of the working class on the
Mainland. This Law sets out provisions governing employment conditions,
wages, labour safety and health, including working hours, rest and leave.
Its legislative intent is to protect the legitimate rights and interests of
workers, regulate labour relations, establish and safeguard the labour system
that is adaptable to a socialist market economy, and promote economic
development and social progress.

Coverage and Exemptions

The Labour Law applies to all enterprises ***, individual economic
organisations’> and workers who form a labour relationship with them
within the boundary of the People’s Republic of China. State organs®,
institutions**’, social organisations®*® and workers who form a labour
relationship with them shall also follow this Law. The aforesaid

enterprises, individual economic organisations, state organs, institutions and

224

225

226

227

228

An enterprise refers to an economic unit which is engaged in the manufacture of products, logistics or
service industries and adopts independent economic accounting. It includes various types of enterprises
such as factories, farms, companies, etc.

An individual economic organisation refers to an operator of individually-owned business with generally
less than seven employees. An operator of individually-owned business refers to a Chinese citizen who is
capable of running an industrial and commercial business and has made a registration with State
Administration for Industry and Commerce.

State organs include the National People’s Congress, the President of the People’s Republic of China, the
State Council, the Central Military Commission, the Local People’s Congresses and Local People’s
Governments at various levels, the Organs of Self-Government of National Autonomous Areas, the
People’s Courts and the People’s Procuratorates.

An institution refers to a social service organisation engaged in such activities as education, technology,
culture or public health, that the State, with an objective of social benefit, runs through state organs or other
organisations using public assets.

A social organisation refers to a non-profit-making social group voluntarily formed by Chinese citizens to
realise shared objectives of the members and organise activities in accordance with the regulations of the
State.
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social organisations to which the Labour Law is applicable are collectively
referred to as “employing units”.

The Labour Law is not applicable to civil servants, staff of institutions and
social organisations which adopt a system comparable to the civil service, as
well as agricultural workers, serving soldiers and home-based nannies, etc.

Major Definitions

There are no provisions defining “working hours” under the Labour Law.

Working Hours Limits

According to the State Council Order - Decision on Amending the
“Decision of State Council Regarding Working Hours of Staff and Workers”,
with effect from 1 May 1995, the State shall practise a working hours
system wherein every worker shall work 8 hours a day and 40 hours a week
on the average. This working hours system, known as the Standard
Working Hours System or Standard Working System, is the most commonly
used working hours system on the Mainland. It also serves as the basis
and reference standard for calculation under other special working hours
systems. According to the Measures for the Implementation of the
“Provisions of the State Council on Working Hours for Staff and Workers”,
completion of production process and tasks, as well as no reduction of
workers’ and staff’s income, shall be guaranteed upon implementation of
this working hours system.

Overtime Work

According to the Labour Law, an employing unit may prolong working
hours after consultation with its trade union and the workers. The working
hours to be prolonged, in general, shall not exceed one hour a day; or shall
be no more than three hours a day if such prolonging is called for due to
special reasons and under the condition that the physical health of the
workers is protected. The working time to be prolonged shall not exceed
36 hours a month. Female workers pregnant for more than seven months
or during their breast-feeding of babies of less than one year old shall not be
required to work overtime or during night time.
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The extension of working hours shall not be restricted by the above
provisions in the following circumstances:

(1) 1in emergencies when the life and health of the workers and property
safety are threatened due to natural disasters, accidents or other causes;

(2) when urgent repairs are necessary in the event of breakdown of
production equipment, transportation lines or public facilities that
affect production and public interests; and

(3) other cases as provided for by law or administrative decrees™.

Overtime Pay

An employing unit shall pay the workers wages for working beyond the
standard working hours according to the following standards:

(1) pay not less than 1.5 times of wage for overtime work beyond the
statutory daily working hours;

(2) for work on a rest day, time-off in lieu should be given first; if it
cannot be given, not less than 2 times of wage should be given; and

(3) pay not less than 3 times of wage for working on statutory holidays.

Systems to Allow Flexibility

According to the Measures Concerning Examination and Approval of
Implementation by Enterprises of the Flexible Working Hours System and
the Comprehensive Working Hours System, the Flexible Working Hours
System and Comprehensive Working Hours System are implemented in
parallel on the Mainland. As such, there are currently three types of
Statutory Working Hours Systems on the Mainland, namely the Standard
Working Hours System, Flexible Working Hours System and
Comprehensive Working Hours System.

229

These cases include: (1) there must be no interruption to work during statutory holidays and rest days, and
production, transportation or business must be delivered in a continuous manner; (2) inspection and
maintenance of facilities must be conducted during suspension of production on statutory holidays or rest
days; and (3) the overtime work aims to accomplish emergency production tasks on national defence or
other emergency production tasks outside the national plan as assigned by superiors, as well as emergency
tasks of acquisition, transportation and processing of agricultural by-products for commercial and supply
and marketing enterprises during peak seasons.
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® Where an employing unit cannot adopt the Standard Working Hours System
due to the particularities of production, the Flexible Working Hours System
or Comprehensive Working Hours System can be implemented upon
approval of the Ministry of Human Resources and Social Security.

(A) Flexible Arrangements under the Standard Working Hours System

On the basis of the Standard Working Hours System, if needs arise in
production, an employing unit may extend or reduce the working hours
or implement piece-rated working hours according to the law.

Extension of working hours means that an employing unit arranges for
its employees to work beyond the standard working hours after they
have completed the fixed or required number of tasks. Working on a
statutory holiday at the request of an employing unit is referred to as
working overtime, while working beyond statutory daily working hours
is referred to as working extra hours.

Reduction of working hours means that the number of working hours
per working day or the number of working days per week of a worker is
less than those under the Standard Working Hours System. An
employing unit may reduce working hours as appropriate in light of
special conditions of labour work or special circumstances. Currently,
industries or staff and workers subject to the reduced working hours
system on the Mainland mainly include:

(1) Staff and workers in chemical, metallurgical and textile industries,
etc. which involve heavy workload, toxic and harmful substances
and are overly stressful may work less than 8 hours per day.
Industries which require more physical energy, such as construction,
refinery, geology, exploration, forest harvesting, loading and
transport, may adopt various forms of reduced working hours
system according to the characteristics of the industries or
departments.

(2) Night-shift workers (see the section on night work).

(3) For female workers whose babies are less than one year of age, the
employing unit should allow them to feed their babies (including
artificial feeding) twice during each shift of work, each for 30
minutes.
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(4) The working hours of workers between the ages of 16 and below 18
(i.e. underage workers) in state enterprises, collectively owned
enterprises, individually owned enterprises and joint ventures shall
not exceed eight hours.

For workers doing piece-rated jobs®’, an employing unit should

reasonably determine the quotas and piece rate in accordance with the

standard working hours provisions. Besides, an employing unit shall
ensure that workers can enjoy standard working hours without reduction
of income from piece-rated jobs.

(B) Flexible Working Hours System

If an employing unit is unable to implement the Standard Working
Hours System due to the particularities of production, it may, upon
approval by the Ministry of Human Resources and Social Security,
introduce the Flexible Working Hours System to staff and workers who
meet the following criteria:

(1) high-level managerial staff, field staff, sales staff, some staff on
duty shift and other staff and workers whose job nature makes it
difficult to apply the Standard Working Hours System in the
enterprise;

(2) long-distance transportation staff, taxi drivers, some loading staff of
railways, ports and warehouses, and staff and workers who need to
work flexibly due to the special nature of their work in the
enterprise; and

(3) other staff and workers for whom the Flexible Working Hours
System is suitable due to the particularities of production, their
special working needs or scope of duty.

Employing units which have obtained approval for adopting the
Flexible Working Hours System may arrange for staff and workers to
work overtime or extra hours according to their production needs.
Apart from statutory holidays, other working periods shall not be
counted as overtime work; it is not necessary for employing units to pay
overtime wages separately. For overtime work on a statutory holiday,

2% Piece-rated system (also known as piece-rated working hours system) is a work arrangement under which

remuneration is determined by the number of compliant products or tasks completed by workers.
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enterprises shall pay staff and workers not less than three times of the
wage. However, the employing unit shall adopt appropriate measures
such as focused work and rest, shift rest and day offs, and flexible
working hours with a view to ensuring the right to rest and
compensatory leave of workers as well as the smooth completion of
production tasks.

(C) Comprehensive Working Hours System

The Comprehensive Working Hours System refers to a system based on
the Standard Working Hours System and under which total working
hours are calculated comprehensively on a weekly, monthly, quarterly
or annual basis as a cycle. In a comprehensive calculation cycle, the
actual working hours on a particular working day may exceed 8 hours,
but the average working hours per day and per week must be the same
as the statutory standard working hours. If the actual total working
hours in a cycle exceeds the standard working hours, the portion in
excess of the statutory standard shall be regarded as extension of
working hours. The employing unit is then required to pay workers
overtime wages for working beyond the standard working hours.
Besides, the average monthly extended hours demanded by enterprises
must not exceed 36 hours. An enterprise may apply for implementing
the Comprehensive Working Hours System upon examination and
approval of its application by the relevant authority. The
Comprehensive Working Hours System may apply to staff and workers
who meet the following requirements:

(1) staff and workers in such trades as transportation, railway, postal
service, water transport, air transport and fisheries, who need to
work on a continuous basis due to the special nature of their work;

(2) some staff and workers in such trades as geological and resource
exploration, construction, salt production, sugar production and
tourism, etc. whose work is subject to seasonal and natural
conditions; and

(3) staff and workers in any other trades suitable for the
implementation of the Comprehensive Working Hours System.
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Daily Rest Period

® The Labour Law stipulates that workers shall be entitled to rest and leave.
However, it does not set out provisions on daily rest periods or whether rest
periods shall be part of the working hours.

Weekly Rest Day

® An employing unit shall ensure that every worker has at least one day of rest
per week, i.e. a continuous period of 24 hours’ rest. The Labour Law is
silent on whether the rest day is paid or not.

Night Work

® Night work normally refers to work performed according to the three-shift
system and whose working hours span from 10:00 p.m. to 6:00 a.m. of the
following day. As night work will change a worker’s normal living pattern
and place additional demands on his health, the working hours under the
Standard Working Hours System for night shift workers may be reduced by
one hour (i.e. 7 hours of work) and a night shift allowance shall be granted

231
to workers™ .

Shift Work

® The Labour Law does not stipulate provisions for shift work.

1 For activities which involve continuous production processes, such as steel smelting and electricity

generation, there is no need to reduce the night shift working hours, but a night shift allowance shall be
granted to workers.
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Appendix 2.5

Working Hours Regulation in Macao

Legislation and Objective

The existing legislation governing working hours in Macao is the Labour
Relations Law (Law No. 7/2008)** which was enacted in 2008 and came
into force in 2009. Chapter IV of the Labour Relations Law stipulates
provisions for working time, night work and shift work, weekly rest,
mandatory holidays, annual leave, etc.

The Labour Relations Law was enacted to amend the original labour
legislation (i.e. Labour Relations Juridical System) to meet social and
economic development needs; adopt a more flexible approach to safeguard
the rights and benefits of employers and employees having regard to the
characteristics of individual industries; balance the interests of employers
and employees, etc. On working time, the Labour Relations Law has
enhanced protection for employees with respect to their right to rest,
allowed greater flexibility for setting “normal working hours”, and provided
for the night work and shift work systems.

Coverage and Exemptions

In principle, the Labour Relations Law shall apply to all labour relationships
in all fields of activity except:

(1) public employment relations that confer the employee the identity of a
Public Administration employee;

(2) labour relations established between spouses or persons in a de facto
marital relationship (cohabiting for at least 2 years), or labour relations
established between cohabiting persons who are related in the second
degree of consanguinity (e.g. parents, children, brothers or sisters); and

232

The first piece of labour legislation in Macao was Decree-Law No. 101/84/M enacted in 1984, which was
then amended by Decree-Law No. 24/89/M “Labour Relations Juridical System” enacted in 1989. The
Labour Affairs Bureau proposed to amend the Labour Relations Juridical System prior to the handover of
Macao in 1999, and submitted a work report to the Standing Committee for the Coordination of Social
Affairs (the Standing Committee) in December 2000. Discussions were carried out between employer and
employee representatives of the Standing Committee, while a consensus was sought by Government
representatives. In 2007, the consensus document was submitted to the Executive Council for deliberation,
after which the bill was tabled at the Legislative Assembly. The Labour Relations Law was passed by
vote at the Legislative Assembly on 5 August 2008, and took effect from 1 January 2009.
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(3) relations established under apprenticeship or vocational training
system.

The Labour Relations Law stipulates that the following shall be governed
by special legislation:

(1) labour relations established with foreign workers;

(2) labour relations with seafarers; and

(3) part-time work.

Employees who perform the following work may be exempted from the
limit on starting and ending time of work™”, and the exemption shall be
specified in written agreement:

(1) work in the leadership, managerial positions, and field monitoring;

(2) work in places outside of the workplaces and not subject to immediate
control of their superiors;

(3) academic or research work without supervision of any superior; and

(4) domestic work™”.

Major Definitions

Key terms relevant to working hours as defined under the Labour Relations
Law are set out as follows:

Normal working hours”” - The period of time for which the employee is
obliged to work per day and per week

Overtime work - Work performed beyond normal working
hours

233

234
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The employer shall have the power to set the working time schedule for the employees in his service. Any
changes shall be subject to mutual agreement between the parties. Employees who are exempted from the
working time schedule may be exempted from observation of normal working hours, without prejudice to
their right to a break (a break period of not less than 30 consecutive minutes, so that the employee will not
work more than 5 consecutive hours), weekly rest, mandatory holidays (i.e. statutory holidays), vacations
(i.e. annual leave) and other guarantees.

“Domestic work” means work aimed to meet the specific needs of a household or its equivalent, and its
members.

The normal working hours of an employee do not include the time needed for preparation to start work and
for concluding the transaction activities and services which have been started but not yet finished, but the

aforementioned time as a whole shall not exceed 30 minutes per day.
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Working Hours Limit

® Normal working hours shall not exceed 8 hours per day and 48 hours per

Overtime Wor

week.

The daily and weekly working hours limits under different circumstances

are set out in Table A2.6:

Table A2.6: The Daily and Weekly Working Hours Limit under

Different Circumstances

Situation of Labour Relations

Daily Period
not Exceeding

Weekly Period
not Exceeding

General situation

8 hours

48 hours

Pursuant to operational characteristics
of the enterprise and agreement
between employer and employee
(Please refer to the section on “System
to Allow Flexibility”)

12 hours

48 hours

236
k

Overtime Work by Agreement

In general, overtime work may be performed by prior request from the
employer with the employee’s consent, or at the initiative of the employee
with prior consent of the employer. There must be record attesting the

consent.

Mandatory Performance of Overtime Work

® FEmployers may arrange for employees to work overtime irrespective of his

consent 1n the following circumstances:

(1) when cases of force majeure occur, provided that the working hours of
the employee does not exceed 16 hours per day;

236

The employer is obliged to give the employee a break period (not less than 30 consecutive minutes so that
the employee will not work for more than 5 consecutive hours), regardless of whether the overtime work is

performed by agreement or compulsorily.
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(2) when the employer faces great loss, provided that the working hours of
the employee does not exceed 16 hours per day; and

(3) when the employer faces an unpredictable increased amount of work,
provided that the working hours of the employee does not exceed 12
hours per day.

Compensatory Rest Break

An employee is entitled to compensatory rest break (i.e. additional period of
rest with pay) within 15 days immediately after the performance of
mandatory overtime work. The date is chosen by the employee through
consultation with the employer. If the employer and the employee fail to
reach an agreement, the days on which the rest is taken shall be set by the

employer™’.

The arrangements for compensatory rest break are detailed in Table A2.7:

Table A2.7: The Compensatory Rest Break Given according to the
Reasons for Mandatory Overtime Work and the Working

Hours
Reason for Mandatory ) Compensatory
king H
Overtime Work Working Hours Rest Break

Cases of force majeure | Working hours reach |Rest period shall not be
occurring or employer |16 hours less than 24 hours
faces great loss

Working hours are less |Rest period shall be
than 16 hours calculated in proportion
to the working hours

Employer faces an Working hours reach |Rest period shall not be
unpredictable increased |12 hours per day in 2 |less than 24 hours
amount of work consecutive days

Total working hours  |Rest period shall be
are less than 24 hours |calculated in proportion
in 2 consecutive days |to the working hours

237

The provision aims to reduce the employer’s requests for mandatory provision of overtime work as the
employer is required to give the employee more remuneration, plus an additional paid period of rest.
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Overtime Pay

® The performance of overtime work by agreement shall entitle the employee

1.2 times of the normal remuneration.

The mandatory performance of overtime work shall entitle the employee 1.5
times of the normal remuneration and compensatory rest break.

In light of the operational characteristics of the enterprise, an employer and
an employee may enter into agreement that the employee work more than 8
hours a day, overtime pay will only be given for work outside the normal
working hours arranged. For example, the agreed working hours on a day
is 10 hours and an employee worked 12 hours, the employer should give 2
hours of overtime pay.

For employees exempted from the limit of starting and ending time of work,
the provisions on overtime work and overtime pay do not apply to them.

The overtime remuneration shall not prejudice the employee’s right to extra
monetary compensations, especially for night work and shift work. For
example, if the normal working time schedule of an employee does not
include night hours but the employee performs overtime work during such
period, he shall be entitled to extra remuneration for the night work in
addition to the overtime remuneration.

Remuneration for Work on Rest Day or Statutory Holidays

® An employer may arrange for an employee to work on a weekly rest day or

mandatory holiday (i.e. statutory holiday) without his consent under the
following circumstances:

(1) when the employer faces a great loss or in cases of force majeure;
(2) when there is an unforeseen increase in the amount of work; and

(3) when the employee must provide work to ensure the continued
operation of the enterprise.
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® [f an employer requests an employee to work on a weekly rest day or
mandatory holiday, the employee shall be entitled to an additional day of
compensatory rest, the date of which is designated by the employer, within
30 days after the performance of work on that weekly rest day or mandatory
holiday, as well as monetary compensation as set out in Table A2.8:

Table A2.8: Remuneration for Working on a Weekly Rest Day or

Mandatory Holiday
Type of Employees Monetary Compensation
Monthly-rated An additional day’s basic remuneration

Hourly- or daily-rated | Remuneration equivalent to the work
performed + one day’s basic remuneration

Piece-rated Remuneration equivalent to the work
performed + one day’s basic remuneration

® [n addition, if the employer requests the employee to work on a mandatory
holiday, the said compensatory rest day may be substituted by agreement
with a day’s basic remuneration as compensation. However, the employer
shall make the arrangement if the employee chooses compensatory rest.

® [f the employee works on a weekly rest day voluntarily, he shall be entitled
to an additional rest day as compensation, the date of which is designated by
the employer, within 30 days after the performance of the work. In case
the employee does not make arrangement for the said compensatory rest day,
the employee shall be entitled to compensation as set out in the above table.

System to Allow Flexibility

® In light of the operational characteristics of the enterprise, an employer may
enter into agreement with his employee that the daily working hours may
exceed the 8-hour limit, provided that the employer shall ensure that the
employee has 10 consecutive hours and a total of not less than 12 hours of
rest per day, and that the working hours shall not exceed 48 hours per week.

Daily Rest Period

® An employer is obliged to provide an employee a break of not less than 30
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consecutive minutes, so that the employee will not work continuously for
more than 5 hours. The break shall be counted towards the normal
working hours if the employee is not allowed to leave the workplace freely.

® The employer shall ensure that the employee shall have 10 consecutive
hours and a total of not less than 12 hours of continuous rest per day, and
that the working hours shall not exceed 48 hours per week.

Weekly Rest Day

® An employee shall be entitled to a paid rest day of 24 consecutive hours per
week.

® The weekly rest day shall be arranged by agreement between the employer

and the employee. The weekly rest period may not have weekly frequency
if the nature of the enterprise’s activity makes it impracticable, in which
case the employee shall be entitled to 4 paid rest days per 4 weeks. The
employer shall notify the employee, at least 3 days in advance, of the
weekly rest days arranged in accordance with the operational need of the
enterprise, regardless of whether the arrangement is made by mutual
agreement or by the employer.

Night Work and Relevant Pay

® Night work refers to work performed between midnight and 6:00 a.m.

® An employee performing night work shall be entitled to 1.2 times of normal
remuneration. However, the employee shall not be entitled to the said
additional remuneration if he has been specifically hired to perform work
including night hours.

Shift Work

® Shift work is work that must be performed by the employee without a fixed
schedule and at different times.

® The arrangement of shift work is as follows:

(1) When the business hours of an enterprise are longer than the maximum
limits of the normal working hours, the employer shall have the right
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to organise shift work and to arrange employees to perform the shift
work, giving due consideration to the employee’s interests and
preferences.

(2) The arrangement of shift work shall be subject to the maximum limits
of the normal working hours (i.e. not exceeding 48 hours per week)
and shall guarantee the employee 10 consecutive hours and a total of
not less than 12 hours of rest per day.

(3) The working time of shift work can be continuous or discontinuous.
In case the working time is scheduled as discontinuous periods of work,
there must be an interval of not less than two hours between
consecutive periods of work, which shall not be counted in the normal
working hours.

(4) If the working time begins in a day and ends in the following day, the
hours of work performed shall be counted in the normal working hours
of each respective day.

Shift Work Pay

General Situation

® An employee performing shift work shall be entitled to receive 1.1 times of
normal remuneration. The employee shall not be entitled to the said
additional remuneration if he has been specifically hired to provide shift
work.

Other Situations

® An employee who has received additional monthly remuneration for

performance of shift work shall not be entitled to any additional monetary
compensation if the performance of shift work falls on a mandatory holiday
in the same month, and the remuneration for shift work is 10% or more
above the employee’s basic remuneration, without prejudice to his
entitlement to a paid compensatory rest day within 30 days of the
mandatory holiday. An employee who has received monthly remuneration
for the performance of shift work shall not be entitled to any additional
remuneration for performing night work in the same month.
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Appendix 2.6

Working Hours Regulation in Taiwan

Regulation and Objective

In Taiwan, the main piece of regulation on working hours is the Labour
Standards Act (Taiwan’s LSA) enacted in 1984. The terms and
conditions of any agreement between an employer and an employee,
including labour contracts, wages, working hours, rests, leave and work
rules, shall not be below the minimum standards provided in Taiwan’s
LSA. The intent of Taiwan’s LSA is to provide for the minimum
standards of working conditions, protect workers’ rights and interests,
strengthen employee-employer relations and promote social and economic
development.

Coverage and Exemptions

Taiwan’s LSA shall apply to all forms of employee-employer relationships.
As designated and promulgated by the relevant Taiwan authorities in
charge of labour affairs, the Act shall not apply to some industries or
workers having difficulties in applying Taiwan’s LSA for reasons relating
to the types of management, the administration system, the characteristics
of work involved, etc.

Currently, industries to which Taiwan’s LSA shall not apply include:

(1) farmers’ organisations;

(2) credit unions of farmers’ and fishermen’s associations;

(3) international organisations and other foreign institutions;

(4) other food and beverage services not elsewhere classified*; and

(5) domestic help service.

238

“Other food and beverage services not elsewhere classified” refer to small food stalls with set up not in the
form of shops.
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®  Currently, workers to whom Taiwan’s LSA shall not apply include:

(1) workers in public agencies™ and defence (excluding non-military
staff);

(2) workers in the public sector on academic research and service, public
schools and kindergartens at all levels, special or social education
institutions, vocational training institutions, etc.”*’, as well as teachers
and staff in private schools at all levels;

(3) workers in public medical institutions and public social welfare
organisations, as well as medical practitioners in the healthcare
service sector;

(4) workers in public arts and cultural sector, as well as coaches, players
and adjudicators in the vocational sports sector;

(5) lawyers in the legal service sector;
(6) employers and appointed managers of business entities;

(7) apprentices, foster workers, interns, and students under any
business-education co-operation project; and

(8) workers in other organisations not elsewhere classified**'.

Regarding the following types of workers**, as approved and announced
by the relevant Taiwan authorities in charge of labour affairs, separate
written agreement shall be reached between the employer and the
employee in respect of working hours, rest days, statutory holidays and
female workers’ night work. Such agreements shall be submitted to the
local competent authorities for approval and record but shall not be subject

239

240

241

242

Taiwan’s LSA still applies to artisans, workmen, drivers, temporary staff, cleaners, parking fee collectors
and assistants to local elected representatives in public agencies.

Taiwan’s LSA still applies to artisans, workmen, drivers and temporary staff in the public sector mentioned
in items (2), (3) and (4) of this paragraph.

Taiwan’s LSA applies to Foundation for International Exchange, Foundation for Education and Culture,
social associations, assistants appointed (elected) or employed by local representatives and workers of
foundations established under the Organisation Acts. Taiwan’s LSA does not apply to other
organisations/foundations not mentioned above.

The relevant Taiwan authorities in charge of labour affairs have made a public announcement on the list of
trades covered under the approved types of workers. Apart from managerial personnel in general trades,
the list also includes designated accounting officers, aircrews, property agents, healthcare personnel
working at designated medical establishments, as well as designated practitioners working in the insurance
sector, securities sector, advertising sector, architectural services, construction industry, film industry, etc.
Specified healthcare personnel working at designated medical establishments (e.g. medical and technical
personnel working in operation rooms, accident and emergency departments, and intensive care units, etc)
will be removed from the list with effect from 1 January 2014.
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to relevant restrictions imposed by Taiwan’s LSA.

. . 24 .
(1) supervisory and managerial personnel®* or professional workers

with designated responsibility**;

(2) monitoring or intermittent jobs>*’; and

(3) other types of job of special nature**.

Major Definitions

®  Although there is no specific definition of “working hours” under Taiwan’s

LSA, the calculation method of working hours is set out as follows:

(1) If the regular working hours span two calendar days, the working
hours shall be combined for calculation purposes.

(2) If the working hours of a worker cannot be readily calculated owing
to special errands or other reasons requiring him/her to attend to work
outside the workplace, his regular working hours shall be deemed to
be his working hours. However, this shall not apply where his
actual working hours can be proved.

(3) When a worker works in different workplaces belonging to the same
business entity or the same employer, the working hours in each of
these workplaces shall be added together, including the travelling
time required between the workplaces.

(4) For workers working in a pit or tunnel, the working hours shall begin
from the time of entry to the pit or tunnel and shall end at the time of
departure therefrom.

“Extended working hours” is defined as the hours worked in excess of 8
hours per day or a total of 84 hours every two weeks. However, in the

243

244

245

246

Supervisory and managerial personnel refer to personnel at the supervisory level employed to take charge
of business operation and management, and vested with authority to decide on matters of general workers
pertaining to employment, dismissal or labour conditions. = Managerial personnel are called
“administrative workers” in the English text of Taiwan’s LSA.

Professional workers with designated responsibility refer to workers who complete designated assignments
with specialised knowledge or skills and are held responsible for the success and failure of such
assignments.

Monitoring jobs refer to jobs mainly of monitoring nature in designated establishments, whereas
intermittent jobs refer to jobs performed in an intermittent manner. For example, security services can be
of intermittent and monitoring nature.

For example, bodyguard is a job of special nature.
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case of working hours adjusted according to 2-week flexitime, 4-week

flexitime or 8-week flexitime, “extended working hours” shall mean the

hours worked in excess of the adjusted working hours**’.

Working Hours Limits

The regular working hours of a worker shall not exceed 8 hours per day
and a total of 84 hours every two weeks.

An employer shall not compel a worker to accept work beyond regular
working hours if the worker is unable to do so on account of poor health or
other proper reasons.

Overtime Work

When an employer has a necessity to have his employee perform the work
outside regular working hours, he may extend the working hours with the
consent of a labour union, or if there is no labour union in a business entity,
with the approval of a labour-management conference**. However, the
extension of working hours combined with the regular working hours shall
not exceed 12 hours a day. The total number of overtime shall not exceed

46 hours a month.

Due to the occurrence of an act of God, an accident, or an unexpected
event and when an employer has a necessity to have his employee perform
the work outside regular working hours, the working hours may be
extended in accordance with the above requirements on the total daily
working hours or the cap on monthly extended working hours. Although
no prior consent of the labour union or the employee is required, the
employer shall notify the labour union within 24 hours after the beginning
of the extension. If there is no labour union, report shall be made to the
local competent authorities for record. Subsequent to the overtime work,
the employer shall offer the worker suitable time-off.

247

248

Please refer to the section on “Systems to Allow Flexibility” for the details of the flexitime systems.

In the following paragraphs, “with the consent of a labour union” also means “with the consent obtained at
a labour-management conference if there is no labour union in a business entity”.
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®  Except for supervisory duties’® or in the occurrence of an act of God, an

accident, or an unexpected event, the working hours of a worker in a pit or
tunnel shall not be extended.

Overtime Pay

® In the event of extension of working hours by the employer, the worker’s
overtime pay shall be paid based on the following calculation:

(1) where the overtime work does not exceed two hours, the worker shall
be paid, in addition to the regular hourly wage®’, at least an
additional one-third of the regular hourly rate;

(2) where the overtime work is on top of the two hours mentioned, but
the total overtime work does not exceed four hours, the worker shall
be paid, in addition to the regular hourly wage, at least an additional
two-thirds of the regular hourly rate®'; and

(3) where the overtime work is required in the occurrence of an act of
God, an accident or unexpected incidents, the worker shall be paid
two times the regular hourly rate.

® [fa worker has to work during rest days, statutory holidays or annual leave,
his overtime pay shall be calculated on the following basis:

(1) When an employer has obtained the consent of a worker to work on a
holiday, he shall pay the worker at double the regular rate for such
work.

(2) An employer shall also pay a worker at double the regular rate where,
with the consent of the worker or the labour union, the worker is
required to work to meet urgent seasonal requirements.

(3) An employer may require workers to suspend all leaves of absence
referred to above if an act of God, an accident or an unexpected event

9 Supervisory duties of pit operations include: (1) supervision of pumping machines; (2) supervision of wind

pressure machines and cooling equipment; (3) supervision of safety alarm equipment; and (4) supervision
and the recording of production and construction work.
20 Wage means the remuneration which a worker receives for his services rendered, including wages, salaries,
bonuses and allowances and any other regular payments regardless of the name which may be computed on
an hourly, daily, monthly or piecework basis, and whether payable in cash or in kind.
1 There is no legal provision on how wages should be paid for overtime work beyond 4 hours of the statutory
regular working hours. The rate can be decided by agreement between the employer and the employee but
should not be less than, on top of the regular hourly wage, an additional two-thirds of the regular hourly
rate.
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4)

requires continuance of work provided, however, that the worker
concerned receives wages at double the regular rate for work during
the suspended leave, and then is also granted leave to make up for the
suspended leave of absence. In respect of the suspended leaves of
absence, the employer shall, within 24 hours after the end of
suspension, file a report stating details and reasons with the local
competent authorities for the approval and record of the suspension.

If it is deemed necessary by the local competent authorities, the
annual paid leave of workers in public utilities may be suspended, for
which the employer shall pay wages at double the regular rate.

Systems to Allow Flexibility

According to Taiwan’s LSA, an employee’s regular working hours may be
changed under specific conditions. Such working time adjustment is
generally known as the “flexitime” system (also known as “modified work

schedule” in Taiwan), which comprises “2-week flexitime”, “4-week
flexitime” and “8-week flexitime”.

(A) 2-week Flexitime

For the industries to which Taiwan’s LSA shall apply, with the consent
of a labour union, an employer may distribute a worker’s regular
working hours (i.e. not exceeding 8 hours per day) of any two working
days in every two weeks to other working days within that period,
provided that no more than 2 hours shall be distributed to each of the
other working days. However, the total number of working hours shall
not exceed 48 hours per week.
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(B) 4-week Flexitime

For the industries specified by the Taiwan authorities”” upon the
consent of a labour union, an employer may change a worker’s
working hours according to the following principles:

(1) The regular working hours in 4 weeks (i.e. 168 hours) may be
distributed to other working days within that period, but no more
than 2 hours shall be distributed to each of the other working
days.

(2) When the working hours of a regular working day reaches 10
hours, the extended working hours shall not exceed 2 hours for
that day.

(3) For every 2 weeks, the employee shall be granted at least 2 rest
days as regular leave.

(4) Female workers, except for those who are pregnant or are feeding
their babies, are not subject to the restrictions on night work under
Taiwan’s LSA. However, the employer must provide them with
the necessary safety and health facilities.

(C) 8-week Flexitime

For the industries specified by the Taiwan authorities®”, with the
consent of a labour union, an employer may adjust the regular working
hours in every 8 weeks (i.e. 336 hours), provided that the regular
working hours shall not exceed 8 hours per day and the total number of

252

253

Industries specified by the relevant Taiwan authorities to which the 4-week flexitime is applicable include:
sanitary and pollution preventing services; gasoline stations; banking; trust and investment; information
services; retail trade of general merchandise; health care services; security; architectural and engineering
technical services; legal services; credit co-operatives; international and general tourist hotels; securities;
general advertising services; real estate agencies; public agencies; motion picture projection; construction
managers; international trade; futures; insurance; accountant services; deposit insurance; social welfare
services; business management consultation services; bills financing; food and beverage services;
entertainment; defence; credit card companies; research and service institutes; hotels and motels; barber and
beauty shops; other education and training services; universities and colleges; motion picture films and
video tapes rental and leasing; social education; market place and exhibit management; and retail trade of
watches, clocks and spectacles.

Industries specified by the relevant Taiwan authorities to which the 8-week flexitime is applicable include:
manufacturing; construction; chartered bus transportation; air transportation; harbour services; postal
services; telecommunications; constructional investment; wholesale and retail trade; copying services;
automotive beauty shops; household electrical appliances and electronic products repair shops; motorcycle
repair shops; other repair shops not elsewhere classified; laundry services; photofinishing shops;
bathhouses; tailor shops; other professional scientific and technical services; consultation services; software
publishers; agriculture, forestry, fishery and animal husbandry; rental and leasing; and water supply.
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working hours shall not exceed 48 hours per week.

Daily Rest Break

A worker shall be permitted to have a break for at least 30 minutes after
having worked for 4 continuous hours provided that such break may be
rescheduled by the employer to be taken within other working hours if a
rotation system is adopted or work of a continuous or urgent nature is
involved.

® Where a female worker is required to breast-feed her baby of less than one
year of age, the employer shall permit her to do so twice a day, for 30
minutes each time, besides the rest period set forth above. The
breast-feeding time shall be deemed as working time.

Weekly Rest Day

® A worker shall have at least 1 regular day off in every 7 days as regular
leave.

® If the rest day agreed between an employer and an employee after

negotiations falls on a statutory holiday, both parties should work out
under mutual agreement whether compensatory leave should be granted on
the day following the statutory holiday.

Night Work and Shift Work

If a rotation system of a day and night shift is adopted, workers on such
shifts shall be rotated on a weekly basis except as otherwise consented by
the worker. Those workers who are rotated on this basis shall be granted
appropriate recess.

No child worker (those aged over 15 but less than 16) shall be permitted to
work between 8:00 p.m. and 6:00 a.m. of the following day.

Except in the occurrence of an act of God, an accident, or an unexpected
event, an employer must not make his female workers perform their work
between 10:00 p.m. and 6:00 a.m. of the following day. However, with
the consent of a labour union and the following requirements met, the
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preceding restrictions shall not apply**:

(1) The necessary safety and health facilities are provided.

(2) Where there is no public transportation facilities available,
transportation facilities are provided or dormitories for female
workers are arranged.

254

Even if the said requirements are met or even in the event of the occurrence of an act of God, an accident,
or an unexpected event, the employer shall not force his female workers who are pregnant or are feeding
their babies to perform their work between 10:00 p.m. and 6:00 a.m. of the following day. Besides, when
a female worker is unable to work between 10:00 p.m. and 6:00 a.m. of the following day due to health or
other justifiable reasons, the employer shall not force her to do so.
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Appendix 2.7

Working Hours Regulation in Australia

Legislation and Objective

In Australia, working time is mainly regulated by the Fair Work Act 2009
(Cth) (FW Act). “National Employment Standards” (NES) under the FW
Act offer 10 basic minimum employment standards™’ (including working
hours) that apply across the country.

The NES are complemented by modern awards, which are legally binding
instruments created by the industrial tribunal, currently called the Fair Work
Australia. Modern awards regulate employment terms (e.g. the range and
number of hours of work, various types of leave, and rest breaks) on an
industry or occupation basis™®. Together with the NES, modern awards

provide a fair and relevant minimum safety net for employees.

The FW Act took effect in 2009. Its objective is to provide a balanced
framework for co-operative and productive workplace relations that
promotes national economic prosperity and social inclusion for all
Australians by, among others:

>  providing workplace relations laws that are fair to working Australians,
are flexible for businesses, promote productivity and economic growth
for Australia’s future economic prosperity and take into account
Australia’s international labour obligations;

> ensuring a guaranteed safety net of fair, relevant and enforceable
minimum terms and conditions through the NES, modern awards and
national minimum wage orders;

>  assisting employees to balance their work and family responsibilities
by providing for flexible working arrangements; and

>  acknowledging the special circumstances of SMEs.

255

256

The NES include maximum weekly hours, requests for flexible working arrangements, parental leave and
related entitlements, annual leave, personal/carer’s leave and compassionate leave, community service
leave, long service leave, public holidays, notice of termination and redundancy pay.

Selected items (e.g. hours of work and overtime pay rate) as regulated under modern awards in certain
industries are given in Annex under Appendix 2.7.
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Coverage and Exemptions

® The FW Act covers all employment by constitutional corporations®’, and in

(1) Victoria, Australian Capital Territory and the Northern Territory: all
other employment; (2) New South Wales, Queensland and South Australia:
all other private sector employment; and (3) Tasmania: all other private
sector and local government employment. Employers and employees not
covered by the FW Act remain covered by the applicable State industrial
laws.

The NES apply to all employees covered by the FW Act. Terms in modern
awards, enterprise agreements™", and employment contracts cannot exclude
or provide for an entitlement less than that provided for by the NES, and
have no effect to the extent they purport to do so.

Modern awards may cover a particular industry or sector (such as retail or
insurance); or apply on an occupation basis (e.g. clerical work). Modern
awards seldom apply to every type of employees within an industry or
occupation (e.g. senior managers are usually excluded). There are also
jobs that have remained modern award-free.

Modern awards may not apply to a “high income employee”*” if (1) an
employer gives a high-income employee a written guarantee of annual
earnings for a period of 12 months or more; and (2) the employee accepts
the guarantee. Besides, collective enterprise agreements also supersede the
modern awards if they are overall better off than the awards.

Major Definitions

The FW Act does not define working time or working hours as such.

“Working day” is defined as a day that is not a Saturday, Sunday or public

257

258

259

The term “constitutional corporation” covers foreign corporations, and trading and financial corporations
formed within the limits of the Commonwealth.

An enterprise agreement is a collective agreement between one or more employers and certain group of
their employees as specified in the agreement. Modern awards do not apply to the employers and
employees if they have an enterprise agreement in place which is better off than the award.

A high-income employee means an employee whose annual earnings exceed a “high income threshold”.
The high income threshold is adjusted by the Fair Work Regulations 2009, and indexed to rise each
financial year. The figure adjusted on 1.7.2012 for full-time employees is A$123,300 (HK$937,080). A
pro rata figure can be derived for part-time employees.
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holiday.

The “ordinary hours of work™ are set out in the modern awards or enterprise
agreements. For a modern award/enterprise agreement-free employee,
they are the hours agreed by the employee and his employer. If there is no
such enterprise agreement, the ordinary hours of work of the employee in a
week are: (1) for a full-time employee — 38 hours; or (2) for an employee
who is not a full-time employee — the lesser of: (a) 38 hours; and (b) the
employee’s usual weekly hours of work.

An employee’s working hours include any hours of authorised leave or
absence, whether paid or unpaid, that is authorised: (1) by the employer; or
(2) by or under a term of the employee’s employment; or (3) by or under a
Commonwealth, State or Territory law, or an instrument in force under such
a law.

Working Hours Limits

The FW Act only prescribes maximum weekly hours as part of the NES, but
not daily working hours. Under the NES, the ordinary hours of work in a
week are 38.

The maximum weekly hours of work for full-time employees are 38 hours
plus any reasonable number of additional hours during which they are
required or requested to work. However, an employee may refuse to work

additional hours if they consider the hours unreasonable*®.

Overtime Work and Overtime Pay

The FW Act does not define overtime work or set overtime pay rate. It is
envisaged that, where applicable, the hours that constitute overtime, and the

260

In determining whether additional hours are reasonable or unreasonable, the following must be taken into
account: any risk to the employee’s safety and health; the employee’s personal circumstances, including
family responsibilities; the needs of the workplace or enterprise; whether the employee is entitled to receive
overtime payments, penalty rates or other compensation for (or a level of remuneration that reflects an
expectation of) working additional hours; any notice given by the employer to work the additional hours;
any notice given by the employee of his intention to refuse to work the additional hours; the usual patterns
of work in the industry; the nature of the employee’s role and the employee’s level of responsibility; whether
the additional hours are in accordance with averaging provisions included in an award or agreement that is
applicable to the employee, or an averaging arrangement agreed to by an employer and a modern award/an
agreement-free employee; and any other relevant matter.
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rates payable, will be provided for in modern awards*®'.

The only limit on prescribed overtime hours is that additional hours
requested or required by an employer must be reasonable.

Modern awards and enterprise agreements commonly impose overtime pay
rates for work performed on a public holiday, but this is not guaranteed
under the NES.

Systems to Allow Flexibility

® The FW Act allows for an averaging of working hours. It also creates,

under the NES, a right for employees who are also parents to request
flexible working arrangements. Furthermore, modern awards and
enterprise agreements are required to have a flexibility term that permits the
making of an “Individual Flexibility Arrangement” (IFA).

(A) Averaging of Hours of Work

Averaging of hours is used when an employee’s actual hours vary from
week to week but are averaged to determine compliance with
restrictions on the maximum ordinary hours. It is not compulsory for
an employer and an employee to enter into an averaging arrangement.

A modern award or enterprise agreement may include provisions for the
averaging of hours of work over a specified period that is greater than a
week.  Employers and modern award/enterprise agreement-free
employees may also agree in writing to an averaging arrangement to
average their ordinary hours of work. However, the maximum
averaging period is 26 weeks. Moreover, the average weekly hours
over the period must not exceed: (1) for a full-time employee, 38 hours;
or (2) for an employee other than a full-time employee, the lesser of 38
hours, and the employee’s ordinary hours of work in a week.

261

Overtime has two meanings in modern awards: (1) working in excess of the contractual hours of work; or
(2) working any hours that fall outside the span of ordinary hours. For instance, overtime in (2) occurs
when an employee is rostered to work on weekend while ordinary hours under that award cover only
weekdays. For both (1) or (2), an employee working overtime is entitled to overtime pay at a rate
specified under the award. An award might, for example, specify a requirement to pay 1.5 times for the
first three hours of overtime, or 2 times for any further overtime beyond that.
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In either of the above cases, hours worked in excess of the above
average weekly hours will be treated as additional hours. A modern
award or enterprise agreement can provide for average weekly hours
that are greater than the hours stipulated above if those additional hours
are considered reasonable.

(B) Requests for Flexible Working Arrangements

An employee with at least 12 months’ service who is a parent, or has
responsibility for the care of a child, may request a change in their
working arrangements (e.g. changes in hours, patterns or location of
work) if the child is: (1) under school age (i.e. the age at which the child
is required by the applicable State or Territory law to start attending
school); or (2) under 18 and has a disability. The request must be made
in writing and set out details including reasons for the change.
Employers must give employees a written response to the request within
21 days, stating whether they grant or refuse the request. Employers
may refuse the request only on reasonable business grounds. If the
employer refuses the request, the written response must include the
reasons for the refusal.

(C) IFA under the Modern Awards/Enterprise Agreements

The FW Act requires every modern award and enterprise agreement to
have a flexibility term that allows for IFA. IFA is an agreement
between an individual employee and the employer which varies the
terms of the modern award or enterprise agreement. The terms to be
varied include such wide ranging matters as when work is performed,
overtime pay rates, and allowances. Each IFA must be in writing and
signed by both parties. In making the IFA, the employer must ensure
the arrangement leaves the employee better off overall than they would
otherwise have been.

Daily Rest Break
® The FW Act does not set a standard for daily rest breaks. The number and

nature of these breaks, subject to the length of time the employee is required
to work, are provided for in modern awards.
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Weekly Rest Day

® The FW Act does not set a standard for weekly rest day, which is left to
regulation by modern awards.

Night Work

® The FW Act does not set a standard or premium rate for night work, which
is provided for by modern awards.

Shift Work

® The FW Act does not set a premium rate for shift work, which is provided
for by modern awards. In industries or occupations where shift work is
conducted, it is also common to find award provisions that impose various
restrictions or requirements as to how long shifts can last, how much notice
workers must be given of changes to their rostering, and so on.
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Annex

Certain Items relating to Working Hours in
Selected Modern Awards in Australia

Banking,
Finance and Hospitality Industry General Retail Industry
Insurance (General) Award 2010 Award 2010
Awards 2010
Ordinary An average of 38 | An average of 38 hours per | An average of 38 hours per
hours of hours per week to | week to be worked in one | week to be worked in one
work be worked in one | of the following ways: of the following ways:

of the following
ways:

* 38 hours in 1
week;

* 76 hours in 2
weeks;

* 114 in 3 weeks;
or

* 152 in 4 weeks.

* a 19-day month of 8
hours/day;
* 4 days of § hours + 1 day
of 6 hours;
* 4 days of 9.5 hours;
* 5 days of 7 hours 36
minutes;
* 152 hours in 4 weeks + 8
days off in each 4 weeks
(at least a rostered day
off (RDO) within 10
days);
* 160 hours in 4 weeks
with 8 days off + 1 RDO
in the below methods:
> RDO be contiguous
with normal days
off, if practicable;

> RDO accrued to a
maximum of 5 days;

> May take a RDO in
part days; or

> Be taken the next
day if a RDO falls
on a public holiday;
or

* any combinations of the
above.

* 38 hours in 1 week;

* 76 hours in 2
consecutive weeks;

* 114 hours in 3
consecutive weeks;

* 152 hours in 4
consecutive weeks;

* shorter days (i.e. 7.6
hours);

* shorter day(s) per
working week;

* shorter fortnight: 4 hours
off + RDO;

* <4 hours on 1 day each
2 weeks, < 6 hours on 1
day each week or < 7.6
hours on any day
(subject to mutual
consent);

* fixed day off in 4 weeks;

* rotating day off in 4
weeks; or

* an accumulating day off
in a 4-week cycle with
maximum 5 days in 5
cycles.
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Banking,
Finance and Hospitality Industry General Retail Industry
Insurance (General) Award 2010 Award 2010
Awards 2010
Limit of * Nil Minimum 6 hours and * No more than 6
Ordinary maximum 11.5 hours of consecutive days of
Hours work a day (excluding work (including
meal break); reasonable additional
If work > 10 hours/day hours);
in 3 consecutive days = | ® Maximum 9 hours/day +
a break of at least 48 11 hours in 1 day/week;
hours immediately * Maximum of 19 days’
follows; and work in 4 weeks, if
No more than 8 days of retailer has > 15
more than 10 hours in 4 employees per week
weeks. (unless altered by
mutual consent)
Rates for * Qutside Monday to Friday paid * Counted on daily basis.
Overtime ordinary hours, at: * Qutside ordinary hours,
Pay paid at: > 1.5 times for <2 paid at:
> 1.5 times for hours; and > 1.5 times for <3
< 3 hours; > 2 times for > 2 hours. hours;
and Friday midnight to > 2 times for > 3 hours/
> 2 times for > Sunday/any days on Sunday; and
3 hours/ RDO (a minimum of 4 > 2.5 times on public
Saturday/ hours pay): holiday.
Sunday. > paid at 2 times.

* 20 minutes paid
break within 5
hours since last
break

P. 223




Report of the Policy Study on Standard Working Hours
Appendix 2.8 — Working Hours Regulation in the European Union

Appendix 2.8

Working Hours Regulation in the European Union

Legislation and Objective

The main piece of legislation currently governing working hours in the
European Union (the EU)** is the Working Time Directive (Directive
2003/88/EC) (WTD) adopted in 2003°*. It was enacted with an aim to
provide minimum safety and health requirements for the organisation of
working time.

Main Provisions of the Working Time Directive

Under the WTD, each Member State must ensure that every worker is
entitled to:

(1) a limit to weekly working time, which must not exceed 48 hours on
average, including any overtime (adoption of reference period is

allowed);

(2) a minimum daily rest period of 11 consecutive hours in every 24
hour5264;

(3) arest break (duration not specified) if the working day is longer than 6
hours®® ;

262

263

264

265

The EU is an economic and political partnership among 27 European countries. It was first established on
1 November 1993 with only 12 Member States but this number has grown to the present 27 through a series
of enlargements. Current EU Member States include Austria, Belgium, Bulgaria, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and
the United Kingdom.

The first Directive on working time in the EU is the Council Directive 93/104/EC adopted in 1993, which

was later amended in 2000 by Directive 2000/34/EC and the two have been consolidated into Directive
2003/88/EC.

The WTD is silent on whether daily rest period is paid or not.
The duration and terms on which a rest break is granted are decided through collective agreements or
agreements between the two sides of industry, or failing that, by national legislation. The WTD is silent

on whether rest break is paid or not.
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(4) a minimum weekly rest period of 24 uninterrupted hours for each

seven-day period, which is added to the 11 hours’ daily rest**’; and

(5) extra protection in night work (e.g. average working hours should not
exceed 8 hours per 24-hour period; night workers should not perform
heavy or dangerous work for longer than 8 hours in any 24-hour

period)*®’.

Coverage and Exemptions

In general, the WTD is applicable to all sectors of activity, both private and

public®®.  However, self-employed persons are not covered by the WTD.

Member States may provide derogation for those workers whose duration of
working time is not measured and/or predetermined and those workers who
can determine their own working time. These so-called “autonomous
workers” include the following:

(1) managing executives or other persons with autonomous
decision-taking powers;

(2) family workers (workers in family-run businesses who are family
members); or

(3) workers officiating at religious ceremonies in churches and religious
communities.

For these workers, derogations are possible regarding the 48-hour weekly
limit, weekly rest period, daily rest, rest break, length of night work and
reference period.

266

267

268

A minimum weekly rest period of 24 hours (without adding to the 11-hour daily rest) may be applied if
objective, technical or work organisation conditions so justify. A Member State may use a reference
period not exceeding 14 days for application of the weekly rest period requirement. In other words, every
worker is entitled to two uninterrupted 24-hour rest in every two weeks. The WTD is silent on whether
weekly rest is paid or not.

Night time is any period of not less than seven hours, as defined by national law, and which must include,
in any case, the period between midnight and 5:00 a.m. Night workers are entitled to a free health
assessment before their assignment and thereafter at regular intervals. Those suffering from health
problems recognised as being connected with night work should be transferred whenever possible to day
work to which they are suited.

For the public sector, the WTD is not applicable “where characteristics peculiar to certain specific public
service activities, such as the armed forces or the police, or to certain specific activities in the civil

protection services, inevitably conflict with it”.
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The WTD does not apply where another European Community directive or
regulation fixes more specific requirements for organising working time in
specific occupations and activities. These include seafarers, mobile
aviation workers, long-distance road transport workers and cross-border rail
workers.

For specified occupations and nature of work, derogations from certain
provisions may be adopted™® provided that the employees concerned are
afforded equivalent periods of compensatory rest or appropriate protection
in exceptional cases. They are:

(1) activities such as: (a) those with a need for continuity of
service/production (e.g. hospitals, residential care and public utilities);
(b) those with a foreseeable surge of seasonal activity (e.g. tourism,
postal services, etc.); and (c) long distance commuting by workers
dealing with emergencies/accidents and most rail transport workers >’*;
and

(2) shift workers®”".

271

The provisions include those concerning daily rest, rest break, weekly rest period, length of night work and
reference period. Such derogations may be adopted through laws and regulations, administrative
provisions, or collective agreements or agreements between the two sides of industry concerned. Any
“collective agreements” which appear thereafter in Appendix 2.8 refer to “collective agreements or
agreements between the two sides of industry”.

The full list of activities is: (1) where the worker’s place of work and his place of residence are distant from
one another, including offshore work, or where the worker’s different places of work are distant from one
another; (2) security and surveillance activities requiring a permanent presence in order to protect property
and persons, particularly security guards and caretakers or security firms; (3) activities involving the need
for continuity of service or production, particularly: (a) services relating to the reception, treatment and/or
care provided by hospitals or similar establishments, including the activities of doctors in training,
residential institutions and prisons; (b) dock or airport workers; (c) press, radio, television, cinematographic
production, postal and telecommunications services, ambulance, fire and civil protection services; (d) gas,
water and electricity production, transmission and distribution, household refuse collection and incineration
plants; (e) industries in which work cannot be interrupted on technical grounds; (f) research and
development activities; (g) agriculture; (h) workers concerned with the carriage of passengers on regular
urban transport services; (4) where there is a foreseeable surge of activity, particularly in: (a) agriculture; (b)
tourism; (c) postal services; (5) in the case of persons working in railway transport: (a) whose activities are
intermittent; (b) who spend their working time on board trains; or (c) whose activities are linked to
transport timetables and to ensuring the continuity and regularity of traffic; (6) occurrences due to unusual
and unforeseeable circumstances, beyond the employers’ control, or to exceptional events, the
consequences of which could not have been avoided despite the exercise of all due care; and (7) in cases of
accident or imminent risk of accident.

Derogations from daily rest and weekly rest period provisions are allowed for shift work activities: (a)
when the worker changes shift and cannot take daily and/or weekly rest periods between the end of one
shift and the start of the next one; and (b) involving periods of work split up over the day, particularly those
of cleaning staff.
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® Certain provisions of the WTD?”* do not apply to mobile workers*” and

workers on board seagoing fishing vessel.

Major Definitions

The terms relevant to working hours provisions as defined under the WTD
are set out below:

“Working - Any period during which the worker is working, at the

time” employer’s disposal and carrying out his activity or
duties, in accordance with national laws and/or practice

“Rest - Any period which is not working time

period”

Overtime Work and Overtime Pay

The WTD does not govern pay rates for regular, overtime or “on-call work”,
which remain entirely a matter for national law or collective bargaining.

Systems to Allow Flexibility

When calculating the 48-hour weekly limit, weekly working time can be
averaged over up to:

> 4 months (default provision)’’*;

» 6 months (by law, in certain activities including (a) those with a need
for continuity of service/production (e.g. hospitals, residential care and
public utilities); (b) those with a foreseeable surge of seasonal activity
(e.g. tourism, postal services, etc.); (c) long distance commuting by
workers dealing with emergencies/accidents and most rail transport

272

273

274

Provisions on daily rest (11 consecutive hours of rest for every 24-hour period), rest break for work in
every 6 hours, and length of night work do not apply to both mobile workers and workers on board
seagoing fishing vessels. In addition, provision on weekly rest period does not apply to mobile workers
and provision on maximum weekly working time does not apply to workers on board seagoing fishing
vessels. The WTD also requires Member States to provide adequate rest for these workers, with details on
the limit of hours of work and rest for workers on board seagoing fishing vessels.

Mobile worker is any worker employed as a member of travelling or flying personnel by an undertaking
which operates transport services for passengers or goods by road, air or inland waterway.

The period of paid annual leave and sick leave should not be included in calculation of working hours
during the reference period.
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275

workers™"”); or

» 12 months (only by collective agreements).
Opt-out

® The WTD includes an opt-out clause which gives Member States the option
not to apply the 48-hour weekly limit to certain workers subject to the
following conditions:

(1) the workers affected must first give free and informed consent;

(2) no worker may be subject to any detriment if he does not agree to
opt-out;

(3) the employer must keep up-to-date records of all workers who opt-out;

(4) the records must be available to the competent authorities, which can
ban or restrict hours worked in excess of the 48-hour limit if necessary
for safety and health reasons; and

(5) Member States must inform the European Commission if they apply
opt-out.

25 The full list of activities has been set out in footnote no. 270.
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Appendix 2.9

Working Hours Regulation in the United Kingdom

Legislation

The main piece of legislation governing working hours in the United

Kingdom (the UK) is the Working Time Regulations (WTR) enacted in

1998, which originates from the EU’s Working Time Directive®’.

Coverage and Exemptions

The WTR apply to all workers, whether part-time or full-time, in Great
Britain (i.e. England, Scotland and Wales), save for those to whom
particular exclusions and exemptions apply.

For workers in certain sectors”’’, the WTR do not apply but there is separate

legislation which provides them with parallel protections.

Those who are exempted from certain or all of the provisions of the WTR
include:

(1) domestic servants in private households®’®;

(2) work in which working time is not measured, predetermined or can be
determined by the workers (so-called “autonomous workers”)*”’;

. 2
(3) seafarers, sea-fishermen and workers on inland waterways**’;

.. .. 281
(4) civil aviation workers®*';

276

277

278

279

280

281

Please refer to Appendix 2.8 for details of the Working Time Directive.

Examples of workers in these sectors are seafarers, sea-fishermen, workers on inland waterways and civil
aviation services. The WTR provisions on young workers are still applicable to civil aviation services.

Domestic servants are still entitled to annual leave, daily rest, weekly rest and rest breaks.

These workers are still entitled to annual leave, health assessments for night workers, adequate rest when
doing high-risk work, and all of the special limits and entitlements for young workers. Examples of
autonomous workers are: (1) managing executives or other persons with autonomous decision-taking
powers; (2) family workers; and (3) workers officiating at religious ceremonies in churches and religious
communities.

These workers are regulated by their own sets of legislation on working time.

Civil aviation workers are protected by a separate legislation and are excluded from provisions of the WTR
except those in relation to young workers.
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.. . . 282
(5) civil protection services™ ; and

(6) road transport workers".

For specified occupations and nature of work, derogations from certain
provisions™* may be adopted provided that the employees concerned are
afforded equivalent periods of compensatory rest or appropriate protection
in exceptional cases. They are:

(1) activities such as: (a) those with a need for continuity of
service/production (e.g. hospitals, residential care and public utilities);
(b) those with a foreseeable surge of seasonal activity (e.g. tourism,
postal  services, etc.); and (c) workers dealing with
emergencies/accidents and for most rail transport workers>®; and

(2) shift workers®.

282

283

284

285

286

Civil protection service includes police, fire brigades, ambulance services, security and intelligence services,
customs and immigration officers, prison service, coastguards, lifeboat crew and other voluntary rescue
services. Not all workers in these various services are exempted from the various relevant WTR limits
and entitlements. The wording of the exemption refers to “characteristics peculiar” to armed forces and
police, and “certain specific activities in the civil protection services, inevitably conflict with the provisions
of these Regulations (i.e. the WTR)”. It would be necessary for employers to show that these unusual
criteria were met in particular circumstances in relation to these categories of workers. For example, in a
catastrophe of exceptional scale and gravity, the activities of emergency workers tending the sick and
injured will meet the above criteria. On the contrary, the working hours of such workers in their routine
activities are not exempted as they are capable of being organised by their employer in advance. See
McLynn (2009), p. 22.

Road transport workers are still entitled to annual leave, health assessments for night workers, the right for
a night worker to be transferred to day work when his health is affected, and the protection for young
workers.

The provisions include those concerning daily rest, rest break, weekly rest period and night work.

The full list of activities is: (1) where the worker’s place of work and place of residence are distant from
one another, including offshore work, or where the worker’s different places of work are distant from one
another, including cases where the worker is employed in offshore work; (2) security and surveillance
activities requiring a permanent presence in order to protect property and persons, as may be the case of
security guards and caretakers or security firms; (3) activities involving the need for continuity of service or
production, as may be the case of: (a) services relating to the reception, treatment and/or care provided by
hospitals or similar establishments including the activities of doctors in training, residential institutions and
prisons; (b) work at docks or airports; (c) press, radio, television, cinematographic production, postal and
telecommunications services and civil protection services; (d) gas, water and electricity production,
transmission and distribution, household refuse collection and incineration; (¢) industries in which work
cannot be interrupted on technical grounds; (f) research and development activities; (g) agriculture; (h) the
carriage of passengers on regular urban transport services; (4) where there is a foreseeable surge of activity,
as may be the case in relation to: (a) agriculture; (b) tourism; (c) postal services; (5) where the worker’s
activities are affected by: (a) an occurrence due to unusual and unforeseeable circumstances, beyond the
control of the worker’s employer; (b) exceptional events, the consequences of which could not have been
avoided despite the exercise of all due care by the employer; (c) an accident or the imminent risk of
accident; and (6) where the worker works in railway transport and (a) his activities are intermittent; (b) he
spends his working time on board trains; or (c) his activities are linked to transport timetables and to
ensuring the continuity and regularity of traffic.

Subject to certain conditions, provisions on daily rest and weekly rest period do not apply to shift workers.
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There are special rules relating to maximum working week for offshore
287 288 - , .
workers™’. Young workers™" are also subject to special rules on certain
L 289
provisions”~ .

Major Definitions

Working time is defined under the WTR as:

» any period during which a worker is working, at his employer’s
disposal and carrying out his activity or duties;

A\

any period during which he is receiving relevant training; and

» any period which is to be treated as working time under a relevant
agreement.

Lunch breaks and routine travel between home and work, among other
. . . . 2
situations, are not counted as working time””.

Working Hours Limits

® Workers are protected under the WTR to have a maximum working week
(including overtime) of 48 hours averaged over 17 weeks™".

Opt-out

® The WTR provide that an individual may agree to work more than the

287

288

289

290

291

Offshore workers are subject to the 48-hour average maximum working week, but a reference period of 52
weeks applies (in contrast with 17-week under the WTR which will be explained in a later section).

A young worker is someone who is under 18 but over school leaving age (one is under school leaving age
until the end of summer term of the school year in which he turns 16).

Young workers are allowed to work a maximum of 40 hours a week and 8 hours a day. Special rules also
apply to them for rest break, daily rest, weekly rest period, night work and reference period, etc.

According to the government’s website, working time is counted for: (1) job-related training; (2) job-related
travelling time (e.g. for sales representatives); (3) working lunches; (4) time spent actually working abroad
in some cases; (5) paid and some unpaid overtime; and (6) time spent on-call at the workplace. Working
time is not counted for: (1) breaks when no work is done (e.g. lunch breaks); (2) normal travel to and from
work; (3) time when the worker is on-call away from the workplace; (4) evening and day-release classes
not related to work; (5) travelling outside normal working hours; (6) unpaid overtime which the worker has
volunteered for (e.g. staying late to finish something off); and (7) paid or unpaid holiday.

According to the guidelines provided by the government, if a worker works with more than one employer,
the amount of combined hours worked should not exceed the 48-hour average weekly limit.
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48-hour weekly maximum limit (i.e. exercising opt-out)*>. Opt-out only

applies to weekly working limit of 48 hours but not other clauses in the
WTR, e.g. minimum daily rest period of 11 consecutive hours in every 24
hours and uninterrupted rest period of not less than 24 hours in each 7-day
period.

The opt-out agreement must be entered into before the work is done by the
worker. The worker cannot be forced to sign the agreement and should not
be dismissed or subject to any detriment because he refuses to sign an
opt-out.

The opt-out agreement:

»  must be in writing;
»  may relate either to a specified period or apply indefinitely; and

» shall be terminable by the worker with seven days’ notice to the
employer (unless the agreement itself provides for a longer notice
period of termination not exceeding three months).

According to the information posted on the government’s website, if an
employee works two jobs, and the total time worked is over 48 hours, he
may either (1) consider signing an opt-out agreement with his employers; or
(2) reduce his working hours to meet the 48-hour limit. An employer has
to keep records of his employee who has signed an opt-out (an up-to-date
list of employees would suffice and not of the hours they have actually
worked).

Overtime Work and Overtime Pay

There 1s no provision in the WTR governing arrangements of overtime work

or overtime premium (apart from the maximum 48-hour working week

. . . 2
which also includes overtime)™”.

292

293

There is no opt-out for young workers. Despite signing an opt-out agreement, a worker should still only
work an average maximum of 78 hours per week since the WTR provide for a minimum of 90 hours per
week rest.  Implied maximum weekly working hours: 24 hours x 7 days — (11 hours [daily rest] x 6 days +
24 hours [weekly rest]) = 78 hours. Details on daily rest and weekly rest arrangements will be given in
later sections.

According to the government’s website, employers are advised to have their employees’ agreement to work
overtime unless there are already special provisions in their contracts. Employers are also advised to state
clearly in the employee’s contract the rate of overtime pay, when overtime becomes payable and notice
arrangement, etc.
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Systems to Allow Flexibility

® The maximum weekly working limits of 48 hours can be averaged over a

reference period. The reference period can be:

»  afixed period or a rolling period of any previous 17 weeks (the latter,
in the case of no written agreement); or

» up to 52 weeks under a collective or workforce agreement (where there
are objective or technical reasons or reasons concerning the
organisation of work for doing so).

Daily Rest Break

® A worker is entitled to:

(1) a minimum rest break of 20 minutes when daily working time exceeds

294
6 hours™; and

(2) a minimum daily rest period of 11 consecutive hours in every 24

hours™”.
Weekly Rest Day
® A worker is entitled to an uninterrupted rest period of not less than:
» 24 hours in each 7-day period; or
» 48 hours in each 14-day period.
Night Work
® A night worker is any worker who either:

»  works for three or more hours during night time in the normal course
of his work; or

» s likely to work at least the proportion of his annual working time
during night time that is specified in a relevant agreement.

294

295

The WTR are silent on whether the rest break is paid or not. The break must be in one block and cannot
be taken at the end of the working day. Employees are allowed to be away from the workplace during the
rest breaks.

The WTR are silent on whether the daily rest period is paid or not.
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® Night time is ordinarily the period between 11:00 p.m. and 6:00 am. A
“relevant agreement” may specify a different period as night time, provided
that this period:

» includes the hours between midnight and 5:00 a.m.;
»  does not begin earlier than 10:00 p.m. or end later than 7:00 a.m.; and
» lasts for 7 hours.

® A night worker should not work more than an average of 8 hours per
24-hour period and cannot be made to work longer than 8 hours in any
24-hour period for work involving special hazards or heavy physical or
mental strain. This is an absolute limit rather than an average limit and
includes daytime overtime.

® Employers are required to ensure that every night worker has the
opportunity to have a health assessment free of charge before the worker
commences night work, and at regular intervals whilst he is undertaking
night work™”®.

Shift Work

® Shift work means any method of organising work in shifts whereby workers
succeed each other at the same workstations according to a certain pattern,
including a rotating pattern, and which may be continuous or discontinuous,
entailing the need for workers to work at different times over a given period
of days or weeks.

® Derogations from the WTR may be made with regard to shift work by
agreement. However, in most cases, compensatory rest must be provided.

2 According to the government’s guidelines, once a year would be appropriate in many cases, though

employers may offer an assessment more frequently if they felt it necessary. The regularity of these
assessments needs to be determined based on individual circumstances.
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Appendix 2.10

Working Hours Regulation in Belgium

Legislation and Objective

There are two major pieces of legislation governing working hours in
Belgium, namely, the Labour Act of 16 March 1971 (the Labour Act) and
the Act of 17 March 1987 relating to the Introduction of New Work Systems
in the Enterprises (New Work Systems Act).

The Labour Act sets out, among others, rules on working time, Sunday rest
and night work, etc. Its objective is to strike a balance between respecting
the rights of workers and enhancing the competitiveness of undertakings by
organising work more efficiently and to promote employment.

The New Work Systems Act allows enterprises to introduce, under certain
conditions, new work systems which enable extension or adaptation of
operating times of the enterprise with a view to promoting employment™’.
Introduction of a new work system can only be implemented by a two-phase
procedure: prior information to workers or their representatives (preparatory
phase) and negotiation concerning all conditions and implications connected

with the new work systems (decision phase).

Coverage and Exemptions

Labour Act

The Labour Act is applicable to all employees bound by an employment
contract and to all other persons who work under the authority of another
person other than by virtue of an employment contract.

297

The employers are allowed to depart from the principles of: (1) limitation of working duration; (2)
prohibition of work on Sundays; (3) prohibition of work on public holidays; and (4) prohibition of night
work. These exemptions can only be obtained after a particular procedure of negotiation, first at the level
of the sector of activity (Committees or Joint Sub-Committees) and then at the enterprise level.
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The Labour Act is not applicable to the following persons®®:

(1) persons employed by the state, the provinces, the municipalities, the
public institutions which depend upon them and the public bodies,
unless they are employed by institutions carrying out an industrial or
commercial activity or by institutions providing health care, disease
prevention or hygiene services;

(2) persons employed in a family enterprise where usually only parents,
in-laws or wards®” are employed under the exclusive authority of the
father, the mother or the guardian;

(3) the crews of fishing enterprises and crews employed in air transport
work®™;

(4) persons employed in a management or confidential position;
(5) domestic workers;

(6) trade representatives;

(7) home workers; and

(8) doctors, veterinarians, dentists, specialist doctors under training and
student interns who are preparing themselves to practise their
professions.

New Work Systems Act

Introduction of a new work system can be considered by employers within
the scope of the Collective Agreements Act (i.e. the private sector) with
some exceptions. However, certain sectors are not allowed to depart from
prohibition of work on Sunday®®'. New work systems are not applicable to
the public sector, except only for the public enterprises which are subjected
to the provisions of the Collective Agreements Act (e.g. public credit

institutions).

298
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These exemptions are applicable to the provisions on working time, rest breaks and night work but those on
rest on Sundays and public holidays are slightly different.

A ward is a person who is legally put under the protection of a court of law or a guardian.

This relates to the crews targeted in respect of the management of working hours by the European
directives transposed through sectoral collective agreements: (1) coastal fishing: directive No. 2034 dated
23.11.1993; and (2) civil aviation: directive No. 2079 dated 27.11.2000.

These sectors include: Joint Committee No. 119 of food business (however, the employers carrying out
wholesale business activities will be able to apply a new work system); Joint Committee No. 201 of
independent retail business; Joint Committee No. 202 of employees in retail food business; Joint
Committee No. 311 of big enterprises for retail sale; and Joint Committee No. 312 of big stores.
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® As for workers, new work systems may apply to those who are:

(1) subject to the provisions of the Labour Act;
(2) engaged in a contract for an undetermined period; or

(3) volunteers for implementing such work systems except if the new
systems affect all personnel of the enterprise or one of its divisions.

Major Definitions

® Under the Labour Act, working time is the time during which a worker is

available to the employer (in other words the time during which he is under

his authority) and which he cannot use freely as he sees fit**,

Working Hours Limits

Labour Act

Daily working time may not exceed 8 hours but may be increased to:

» 9 hours - if the worker does not work more than 5 days a week; or

» 10 hours - if the worker is absent from home for more than 14 hours a
day because of the distance between the workplace and their place of
residence or stay.

Weekly working time has been generally reduced from 40 hours to 38 hours
with effect from 1 January 2003°”. The reduction of hours may take the
form of:

(1) 38 actual hours per week; or

302

303

According to the government’s website, working hours includes: (1) the time during which the employee is
receiving training or instruction with regard to work which he will have to carry out; (2) the time during
which the salesperson waits for customers in a shop; (3) the time spent travelling between two places on
behalf of the same employer; and (4) “on-call” period during “on-call” duty. Working hours does not
include: (1) the time spent travelling from home to the place of work and vice versa; and (2) the rest periods
and meal breaks which are stated in the employment contract. Some hours are also counted as working
hours under certain legal provisions even if no work is done during the period. Examples are: (1) for
young workers subject to part-time compulsory schooling, the time devoted to the pursuance of reduced
hours schooling or training in response to the exigencies of the compulsory schooling; (2) for workers in
pits, mines and quarries, the time necessary for descending to and ascending from the place of work or for
coming back up from it or going back down into it; and (3) the hours of absence of a worker in order to
pursue paid study leave.

The Labour Act still refers to a maximum weekly working hours of 40. The amendment to a maximum
limit of 38 hours was made under the Act of 10 August 2001.
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(2) 38 hours per week on average over a specified reference period. For
example, if a worker working under an 8-hour day and a 40-hour week
is granted one compensatory rest day (i.e. 8-hour) in every 4 weeks, he
is working a 38-hour week on average (i.e. 2 hours of compensatory

rest per week would reduce working hours per week from 40 hours to
38 hours)’™.

The reduction in working hours cannot entail a decrease in total
remuneration.

The working hours as given in the collective agreements in different
companies/industries may be reduced lower than the above daily or weekly
limit.

New Work Systems Act

The daily working period cannot exceed 12 hours. The weekly working
limit of a particular week is implied at 84 hours (12 hours x 7 days)’”.
However, the weekly working period (40 hours or a period less than that
fixed by common agreement) must be observed on average over the
reference period (a quarter of a year or a longer period [maximum one year])
fixed in the agreement introducing the new work systems (collective

agreement or working rules).

Overtime Work and Overtime Pay

Labour Act

If overtime work has been performed, both overtime pay and compensatory
rest must be given, except in cases in which derogations are permitted.

304

305

For enterprises which had not applied the 38-hour work week by 1 January 2003, they were obliged to
comply with the 38-hour work week and not allowed to have the work arrangement of 40-hour work week
with compensatory rest days granted.

However, the daily and weekly limits for special situations given under the Labour Act still apply, e.g.

workers on continuous work for technical reason can only work 12 hours per day and 50 hours per week or
56 hours if the hours are spread over 7 days per week by way of 8 hours per day.
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Overtime Pay

Work done in excess of 9 hours per day or 40 hours per week™® (or lower
limits determined by a collective agreement involving an “effective”
reduction of daily or weekly length of working time) should be given
overtime pay>" . Overtime entitlement is calculated strictly on a
daily/weekly basis and it is not allowed to average overtime hours over a
reference period.

The overtime pay rate is:
> 1.5 times the ordinary remuneration’” for hours worked during the
week, including on Saturday; and

» 2 times the ordinary remuneration for hours worked on Sunday or a
public holiday.

Derogations from giving overtime pay are allowed for specified jobs or

situations>?” .

Compensatory Rest

When normal limits on working time are exceeded, compensatory rest
periods must be granted to ensure that the normal weekly working time (38
hours or that determined by collective agreement) is complied with over a

; 1
reference period’'”.

306

307

308

309

310

Overtime pay is given for work in excess of 40 hours per week (not 38 hours) so that employers may
arrange employees to work 38 hours “on average” (not actual) per week over a specified reference period,
and give compensatory leave without giving overtime pay. For example, a worker may work for 40 hours
a week and be given 13 compensatory rest days over a year of reference period.

If the number of daily overtime hours during the week is different from that of the weekly overtime hours,
overtime pay should be calculated based on the larger amount.

The ordinary remuneration should be calculated on the basis of the average hourly wage that should be paid
for the day or week when the worker did overtime.

They include: (1) preparatory or follow-up work; (2) transport operations, loading and unloading; (3) work
for which execution time cannot be determined; (4) working with substances which may degenerate very
quickly; (5) exceptional increase of work; (6) work justified by unforeseen circumstances; (7) work carried
out to deal with an accident which has occurred or is imminent or urgent repair to machinery or equipment;
and (8) work on stock-taking and balance-sheets.

Compensatory rest may be paid or unpaid depending on the specific situations.
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The reference period in principle is a quarter of a year. However, it may be
increased to one year by royal decree, a collective agreement, or in the
absence of a royal decree or collective agreement applicable to the
undertaking, by the undertaking’s terms and conditions of employment.

Derogations from giving compensatory rest are allowed for specified jobs or

situations’''.

Arrangements for Work on Public Holidays

Workers®'? may be employed on a public holiday or a substitute day in the
cases of derogations permitted. The wages/salary for a public holiday or a
substitute day is equal to the remuneration which the worker would have
normally earned if he had worked on that day (i.e. comprising both the basic
wages/salary and other bonuses and benefits which the worker would have

received if he had worked on that day)’"*.

Apart from additional wages/salary, the worker is also entitled to paid
compensatory rest which must coincide with a normal day of activity’"*
within six weeks following the public holiday or substitute day’">. The
compensatory rest is given in accordance with the following scale:

(1) a full day if his work lasted for more than 4 hours; and

311

312

313

314

315

They include: (1) working in successive shifts; (2) continuous work for technical reasons; (3) work to
which the normal working time limits cannot be applied; (4) preparatory and follow-up work; (5) transport
operations, loading and unloading; (6) work for which execution time cannot be determined; (7) working
with substances that degrade quickly; (8) exceptional increase in work; (9) work necessary because of
unforeseen circumstances; and (10) work to deal with an accident which has occurred or is imminent or
urgent repairs to machinery or equipment by workers of a third party.

The following persons are not covered under the provision on public holidays: (1) persons employed by the
state, the provinces, the municipalities, the public institutions which depend upon them and the public
bodies, unless they are employed by institutions carrying out an industrial or commercial activity or by
institutions providing health care, disease prevention or hygiene services; and (2) persons engaged abroad,
who, during their period of engagement, benefit from advantages at least equivalent to those to which they
could have claimed by virtue of the Labour Act. The provisions relating to substitute holidays coinciding
with a Sunday or a usual day of inactivity and the provisions relating to the remuneration for holidays do
not apply to workers engaged in local agency for employment.

Sectoral collective agreements in particular sectors may specify that work performed on a public holiday or
a substitute day is entitled to additional wage/salary supplement (bonus).

In other words, the period of compensatory rest may not coincide with an ordinary day of inactivity, or a
day of rest granted after the normal working time limits have been exceeded.

A royal decree may lay down a different scheme for compensatory rest for particular industrial sectors or
particular categories of workers.
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(2) half a day if his work did not last for more than 4 hours.

New Work Systems Act

Systems to Allow Flexibility

The worker cannot work for more than 65 (overtime) hours beyond the
(normal) working hours at any time during a reference period®'®.

Overtime work is permitted only if it has been set out in the working rules.
Employers are not allowed to engage their workers beyond the working
hours given in the working rules.

Introduction of a new work system in the enterprise also allows exemption
from the principles of prohibition to work on public holidays. These
exemptions must be expressly provided in the agreement introducing a new

317
work system” .

318

In General

Working hours may be averaged over a quarter of a year (or one year by
royal decree, collective agreement or modification of the workplace
regulations for enterprises not covered by royal decree or collective
agreement).

For Specific Jobs or Situations

For specific jobs or situations, derogations from the daily and weekly
working hours are allowed under the Labour Act or by royal decree. Some
may be extended to a daily limit of 11 hours and weekly limit of 50 hours;
others may be extended to a daily limit of 12 hours and weekly limit of 50
or 56 hours. Details are given in Table A2.9:

316

317

318

For example, for a worker who normally works a 40-hour week, at the end of the 10™ week, the total
working hours during the period should not have exceeded 465 hours (i.e. 40 hours x 10 + 65 hours).

Examples of these exemptions are: (1) the employer may hire workers who solely work on public holidays
and/or weekends; (2) the employer may assign compensatory rest for work on a public holiday on a normal
day of inactivity (same arrangement as for work on a Sunday); and (3) the employer may waive the
requirement to assign a substitute day for public holiday falling on Sunday or a usual day of inactivity.

The flexibility measures mentioned in this section are mainly covered by the Labour Act unless otherwise
specified.
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Table A2.9: Derogations from Working Hours Limits

Means of Derogations and Relevant Jobs/Situations

Maximum
Working Hours
Limits

Directly permitted by the Labour Act

e  Work organised in successive shifts

e Stock-taking and audit work (can only be used for 7
days per calendar year per worker)

Permission is required by royal decree after seeking
319

advice of relevant joint committee

e Industrial sectors or categories/sectors of undertakings
where normal limits on working time cannot be
complied with (e.g. various manufacturing industries)

e Preparatory or follow-up work which must be carried
out outside normal production time

Prior permission by royal decree

e Transport operations, loading and unloading work

e Work for which execution time cannot be clearly
defined because of its nature

e For sectors where the substances processed will
degenerate quickly

Prior agreement of trade union representatives or

informed subsequently if not possible (with notification to
the government authority)

e  Work necessary because of unforeseen circumstances

Prior agreement by the trade union representatives and
the government authority

e In case of exceptional increase of work

Daily: 11 hours
Weekly: 50 hours

319

associations and trade unions are represented.

Joint committees are permanent bodies at sectoral or subsectoral level in which representative employers’
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Means of Derogations and Relevant Jobs/Situations

Maximum
Working Hours
Limits

Directly permitted by the Labour Act

e Continuous work for technical reasons

Daily: 12 hours

Weekly: 50 hours
or 56 hours if the
work 1s spread
over 7 days/week
at the rate of 8
hours/day

Directly permitted by the Labour Act - in case of force
majeure

e Carry out work for third parties to deal with the threat
of an accident that has occurred

e Carry out urgent work on machinery or equipment for
third parties

e Carry out work within the undertaking to deal with the
threat of an accident or an accident that has occurred

e Carry out urgent work within the undertaking on
machinery or equipment

No specified limit

® For the construction sector, derogations may be applied during the summer
period or a period of intense activity. The daily limit is 9 hours and weekly
limit is 45 hours, and up to a total of 180 hours per calendar year during the
summer period or in a period of intense activity. Under the New Work
Systems Act, it is allowed to waive the general prohibitions for workers

from the construction sector from working on Saturdays and Sundays and

from 6:00 p.m. to 7:00 a.m.

Flexible Work Schedule

® The flexible schedules allow employers to adjust the work schedules
according to the activity and needs of the enterprises (without having to pay

overtime each time), but the fluctuation cannot exceed 2 hours more or less
than the normal daily schedule and 5 hours more or less than the normal
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weekly schedule™. The limit is 9 hours per day and 45 hours per week,

provided that the average weekly working hours of 38 are complied with
over a reference period of not more than 1 year.

Daily Rest Break®'

A worker is entitled to:
> a 15-minute break as soon as the length of work reaches 6 hours**;
and

» an interruption of work of at least 11 consecutive hours in every 24
hours (i.e. between two daily work sessions).

® The obligation to grant rest break may not be observed in case of work
undertaken to deal with an accident which has occurred or which is
imminent. An interruption of less than 11 hours is also permitted under
specified situations®*.

Weekly Rest Day

Labour Act

® The workers who are exempted from Sunday rest are slightly different from

320

321

322

323

The flexible schedules can be introduced by collective agreement (followed by a modification of the
workplace regulations) or a modification of the workplace regulations in enterprises without any collective
agreement.

The Labour Act is silent on whether daily rest break is paid or not.

This limit is applicable for situations not regulated by collective agreements or royal decrees. Otherwise,
the duration and the conditions for granting breaks are laid down by collective agreement concluded at
either sectoral or enterprise level.

These situations include: (1) in case of force majeure: accident and urgent work on machinery; (2) work
characterised by divided periods (e.g. in restaurants); (3) work in successive shifts (or for continuous or
semi-continuous work) at the time when the worker changes shifts; and (4) other cases to be determined by
a sectoral collective agreement that has been declared generally binding by royal decree. For item (3),
“continuous work” refers to the activities that cannot be interrupted for technical reasons and must be
continued 24 hours a day and 7 days a week. “Semi-continuous work™ refers to work with only one
stoppage during the weekend.
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L 304
those of other provisions™".

Employers are prohibited from employing workers to work on Sundays
except when derogations are allowed or when the workers are exempted
from Sunday rest. No compensation is paid for Sunday rest.

The 11-hour daily consecutive rest period must, as appropriate, be
aggregated either with the Sunday rest (24 hours) or with the compensatory
rest period granted for work performed on Sunday so that the worker has a

total of 35 consecutive hours of weekly rest’.

The Labour Act or specific royal decrees may allow particular sectors or
activities to derogate from Sunday rest. Workers may work for some hours
or entire day of some or all Sundays, e.g. those who are engaged in the hotel
and catering sector, hospitals, energy distribution companies, transport
operations and roadside vehicle repair, etc.

A worker who works on Sunday is entitled to ordinary remuneration®”.

The worker is also entitled to unpaid compensatory rest within the six days
following the Sunday and it need not coincide with his normal working
day’”’. The length of compensatory rest is granted in accordance with the
following scale:

(1) afull day if the work on Sunday lasted for more than 4 hours; and
(2) half a day if the work on Sunday did not last for more than 4 hours (in

324

325

326

327

The provisions on Sunday rest are not applicable to the following persons: (1) persons employed by the
state, the provinces, the municipalities, the public institutions which depend upon them and the public
bodies, unless they are employed by institutions carrying out an industrial or commercial activity or by
institutions providing health care, disease prevention or hygiene services; (2) persons employed in a family
enterprise where usually only parents, in-laws or wards are employed under the exclusive authority of the
father, the mother or the guardian; (3) the crews of fishing enterprises and crews employed in air transport
work; (4) navigating personnel engaged in water transportation works, except for the workers under ties of
a contract of engagement for services of internal navigation buildings; (5) workers engaged in teaching
establishments; (6) home workers; and (7) doctors, veterinarians, dentists, specialist doctors under training
and student interns who are preparing themselves to practise their professions.

Derogations from aggregating the 11-hour consecutive rest period with Sunday rest are allowed. The
situations are the same as those in which derogations are allowed for daily rest break of less than 11 hours.

Sectoral collective agreements in particular sectors may specify that work performed on a Sunday is
entitled to additional wage/salary supplement (bonus).

However, the compensatory rest may not coincide with a public holiday or with a day of compensatory rest
granted as part of the rules governing public holidays, or with a day of compensatory rest granted for

exceeding the normal working time limits.
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this case, compensatory rest should be granted (a) before or after
1:00 p.m. on a day; and (b) the worker may not work for more than 5
hours on that day).

New Work Systems Act

New work systems allow employers to engage workers on Sunday’*®.

Compensatory rest periods still apply for work on Sundays (same
entitlement as in the Labour Act) and they may be given within a period as
specified by the collective agreement (which may be longer than the 6-day
period set out in the Labour Act).

Night Work and Shift Work

Labour Act

In principle, night work is prohibited. “Night work” means any work
performed between 8:00 p.m. and 6:00 a.m. This rule applies without
distinction between male and female workers.

The derogations from the ban on night work relate to an industrial sector,

particular activities or particular workers®>.

A number of derogations are provided for by law concerning cases in which
night work is regarded as normal or inherent in the activities pursued (e.g.
transport sector, energy distribution companies, hospitals, hotel and catering
sector, surveillance activities, particular cases of force majeure, etc.).
Night work may also be permitted by royal decree in particular industrial
sectors, undertakings or occupations or for the execution of particular types
of work.

An employer who can benefit from an exemption can start a procedure for
introducing a “work system comprising night activities”. It is a system in
which the workers are usually engaged from 8:00 p.m. to 6:00 a.m. and who
always render their services from midnight to 5:00 a.m. Before its

328

329

Except those sectors which are not allowed to depart from prohibition of work on Sunday as mentioned in
previous sections.

Apart from the rules governing employment, there is also a set of measures in place in the framework of the
welfare of workers at work in order to safeguard the safety and health of night workers.
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introduction, the employer must proceed with consultations within the
works council™ and, in the absence of this, with the trade union delegation.
In the absence of works council and trade union delegation, the workers
should be consulted.

In principle, workers who engage in night work are not entitled to a
supplement to their wages/salary (bonus). Night work is paid in the same
way as work carried out in the daytime. There are two exceptions to such

o . : : 331
principle when there is agreement in particular sectors™ .

For those who work in successive shifts, derogations from provisions such
as working hours limits and daily rest periods are allowed. Details have
been covered in the previous sections.

New Work Systems Act

Under the framework of new work systems, all workers aged 18 or above
may be engaged in night work regardless of sectors.

330

331

A works council consists of employee and employer representatives who work together to ensure a regular
flow of information and consultation within the company.

The two exceptions are: (1) particular sectors in which the joint committees have concluded collective
agreements which provide for additional remuneration for night work; and (2) in the absence of collective
agreements, it is additionally provided that specific compensation should be granted to workers employed
under night work systems which regularly involve work between midnight and 5:00 a.m.
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Appendix 2.11

Working Hours Regulation in the United States

Legislation and Objective

In the United States, the major labour legislation at the federal level is the
Fair Labour Standards Act of 1938 (FLSA) which was enacted in 1938. Its
primary objective is to provide, among others, for the establishment of fair
labour standards in employment in and affecting interstate commerce.
These labour standards include minimum wages, overtime pay, record
keeping and youth employment.

Coverage and Exemptions

There are two ways in which an employee can be covered by the FLSA:

. g . 332
“enterprise coverage” and “individual coverage™".

(1) Enterprise coverage: The FLSA applies to enterprises with
employees who are engaged in interstate commerce, produce goods for
interstate commerce, or handle, sell, or work on goods or materials that
have been moved in or produced for interstate commerce. These
enterprises, which must have at least two employees, are (a) those with
annual sales or business of at least US$500,000 (HK$3,900,000) or (b)
hospitals, business providing medical or nursing care for residents,

schools and preschools, and public agencies™.

332

333

Special rules apply to state and local government employment involving fire protection and law
enforcement activities, and volunteer services.

FLSA covers the following regardless of their dollar volume of business: hospitals, institutions primarily
engaged in the care of the sick, aged, mentally ill who reside on the premises, schools for children who are
mentally or physically disabled or gifted, preschools, elementary and secondary schools, and institutions of
higher education, and public agencies.
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(2) Individual coverage: Even when there is no enterprise coverage,
employees are covered by the FLSA if they are individually engaged in
interstate commerce or in the production of goods for interstate
commerce>'. Besides, domestic service workers® are normally
covered by the FLSA.

Examples of employees exempted from overtime payment are:

(1) executive, administrative, and professional employees, and certain
skilled computer professionals;

(2) outside sales employees;
(3) highly compensated employees;

(4) employees of certain seasonal amusement or recreational
establishments;

(5) employees of certain small newspapers and switchboard operators of
small telephone companies;

(6) seamen employed on foreign vessels;

(7) employees engaged in fishing operations;

(8) employees engaged in newspaper delivery;

(9) farm workers employed on small farms (i.e. those that used no more

than 500 “man-days” of farm labour in any calendar quarter of the
preceding calendar year);

(10) casual babysitters and persons employed as companions to the elderly
or infirm,;

(11) certain commissioned employees of retail or service establishments;

(12) auto, truck, trailer, farm implement, boat, or aircraft salespersons
employed by non-manufacturing establishments primarily engaged in
selling these items to ultimate purchasers;

(13) auto, truck, or farm implement parts-clerks and mechanics employed

334

335

Individual coverage also applies in any closely-related process or occupation directly essential to
production of goods for interstate commerce. Individual coverage applies to employees such as those who:
work in communications or transportation; regularly use the mails, telephones, or telegraph for interstate
communication, or keep records of interstate transactions; handle, ship, or receive goods moving in
interstate commerce; regularly cross state lines in the course of employment; or work for independent
employers who contract to do clerical, custodial, maintenance, or other work for firms engaged in interstate
commerce or in the production of goods for interstate commerce.

Domestic service workers include day workers, housekeepers, chauffeurs, cooks, or full-time babysitters, if
they receive at least US$1,800 (HK$14,040) in cash wages from one employer in a calendar year, or if they
work a total of more than eight hours a week for one or more employers. This calendar year threshold is
adjusted by the Social Security Administration each year.
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by non-manufacturing establishments primarily engaged in selling
these items to ultimate purchasers;

(14) railroad and air carrier employees, taxi drivers, certain employees of
motor carriers, seamen on American vessels, and local delivery
employees paid on approved trip rate plans;

(15) announcers, news editors and chief engineers of certain
non-metropolitan broadcasting stations;

(16) domestic service workers who reside in their employers’ residences;
(17) employees of motion picture theatres; and

(18) specified farm workers.

To qualify for exemption, the employees in the exemption category (1)
generally must first be paid at least US$455 (HK$3,549) per week on a
salary or fee basis™® or, for computer employees, at an hourly rate not less
than US$27.63 (HK$215.5). Besides, the employees’ specific job duties
must meet the requirements of the government authority’s regulations as
follows:

Table A2.10: Exemption Types and Relevant Duty Requirements

Exemption Type Duty Requirements

Executive e The employee’s primary duty must be managing
the enterprise or managing a customarily
recognised department or subdivision of the
enterprise;

e The employee must customarily and regularly
direct the work of at least two or more other
full-time employees or their equivalent; and

e The employee must have the authority to hire or
fire other employees, or the employee’s
suggestions and recommendations as to the hiring,
firing, advancement, promotion or any other
change of status of other employees must be given

336

Being paid on a “salary basis” means an employee regularly receives a predetermined amount of
compensation each pay period on a weekly, or less frequent, basis. The predetermined amount cannot be
reduced because of variations in the quality or quantity of the employee’s work, save for certain exceptions.
Being paid on a “fee basis” means an employee is paid an agreed sum for a single job regardless of the time
required for its completion. Executives must be paid on a salary basis, while administrative, professional
and computer employees may be paid on a salary or fee basis.
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Exemption Type

Duty Requirements

particular weight.

Administrative®’

The employee’s primary duty must be performing
office or non-manual work directly related to
management or general business operations or
employer’s customers; and

The employee’s primary duty includes the
exercise of discretion and independent judgement
with respect to matters of significance.

Learned

: 338
professionals

The employee’s primary duty must require
advanced knowledge, defined as work which is
predominantly intellectual in character and which
includes work requiring the consistent exercise of
discretion and judgement;

The advanced knowledge must be in a field of
science or learning; and

The advanced knowledge must be customarily
acquired by a prolonged course of specialised
intellectual instruction.

Creative

. 33
professionals™’

The employee’s primary duty must require
invention, imagination, originality or talent in a
recognised field of artistic or creative endeavour.

Computer
employees

The employee must be employed as a computer
systems analyst, computer programmer, software
engineer or other similarly skilled worker in the
computer field performing the duties described
below.

337

338

339

The administrative exemption is also available to employees compensated on a salary basis which is at least
equal to the entrance salary for teachers in the same educational establishment (or at the weekly salary of at
least US$455 (HK$3,549) mentioned above), and whose primary duty is performing administrative
functions directly related to academic instruction or training in an educational establishment.

Those practising law or medicine are exempted. The salary requirements do not apply to bona fide

practitioners of law or medicine.

Teachers are exempted. The salary requirements do not apply to teachers.
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Exemption Type Duty Requirements

e The employee’s primary duty must consist of:

(1) the application of systems analysis techniques
and procedures, including consulting with
users, to determine hardware, software or
system functional specifications;

(2) the design, development, documentation,
analysis, creation, testing or modification of
computer systems or programmes, including
prototypes, based on and related to user or
system design specifications;

(3) the design, documentation, testing, creation or
modification of computer programmes related
to machine operating systems; or

(4) a combination of the aforementioned duties,
the performance of which requires the same
level of skills.

® The outside sales employees are also exempted when their primary duty is
making sales, obtaining orders or contracts for services or for the use of
facilities for which a consideration will be paid by the client or customer;
and they are customarily and regularly engaged away from the employer’s
place or places of business.

® Highly compensated employees whose primary duty includes performing
office or non-manual work and are paid total annual compensation of
US$100,000 (HK$780,000) or more (which must include at least US$455
(HK$3,549) per week paid on a salary or fee basis) are exempted from the
FLSA if they customarily and regularly perform at least one of the duties of
an exempt executive, administrative or professional employee identified in
the standard tests for exemption.

® The exemptions do not apply to manual labourers or other “blue collar”
workers whose work involves repetitive operations with their hands,
physical skill and energy. Once covered by the FLSA, non-management
employees in production, maintenance, construction and similar
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occupations® are entitled to overtime premium pay, and are not exempted
no matter how highly paid they might be.

Major Definitions

® The terms relevant to working hours provisions as defined under the FLSA
or Code of Federal Regulations®' are set out below:

“Employ” - Includes “to suffer or permit to work”. Work not
requested but suffered or permitted to be performed
1s work time that must be paid for by the employer.

“Hours - In determining the hours for which an employee is

worked” employed, there shall be excluded any time spent in
changing clothes or washing at the beginning or end
of each workday which was excluded from
measured working time during the week involved
by express terms of or by custom or practice under a
bona  fide  collective-bargaining  agreement
applicable to the particular employee.

“Work week” - Includes “all the time during which an employee is
necessarily required to be on the employer’s
premises, on duty or at a prescribed workplace”.

“Workday” - The period between the time on any particular day
when such employee commences his “principal
activity” and the time on that day at which he ceases
such principal activity or activities. The workday
may therefore be longer than the employee’s
scheduled shift, hours, tour of duty, or production

line time.
“On-call - An employee who is required to remain “on-call” on
Time” the employer’s premises is working while “on-call”.

An employee who is required to remain “on-call” at
home, or who is allowed to leave a message where
he can be reached, is not working (in most cases)
while “on-call”’.  Additional constraints on the
employee’s freedom could require this time to be
compensated.

30 For example, carpenters, electricians, mechanics, plumbers, iron workers, craftsmen, operating engineers,

longshoremen, construction workers and manual labourers.

31 Code of Federal Regulations also sets out applications of “hours worked” principles in various occasions

such as waiting time, on/off duty, rest period, meal period, sleeping time and travel time.

P. 253



Report of the Policy Study on Standard Working Hours
Appendix 2.11 — Working Hours Regulation in the United States

Working Hours Limits

There is no limit on the number of hours employees aged 16 and over may
work in any work week’*. However, the standard weekly working hours
may be taken as 40 hours since overtime pay must be given for work
beyond this limit.

Overtime Work and Overtime Pay

An employee covered by the FLSA must receive overtime pay’* for hours
worked in excess of 40 in a work week at a rate of not less than 1.5 times of
their regular rates of pay’**.

However, a lump sum payment to compensate overtime work irrespective of
the number of overtime hours worked does not qualify as overtime premium
(even if the lump sum is equal to or greater than the amount calculated on a
per-hour basis).

A fixed salary for a regular work week longer than 40 hours does not
discharge the FLSA statutory obligations.  Besides, the overtime
requirement may not be waived by agreement between employers and
employees. An agreement that only 40 hours a week will be counted as
working time fails the test of the FLSA’s compliance. An announcement
by the employer that no overtime work will be permitted, or that overtime
work will not be paid for unless authorised in advance, will also not impair
the employee’s right to remuneration for compensable overtime hours that
are worked.

342

343

344

However, some occupations such as drivers of commercial motor vehicles involved in interstate commerce
and commercial passenger airline pilots are subject to specified rules on working hours.

An employee of a public agency which is a state, a political sub-division of a state, or an interstate
government agency may, subject to certain conditions, receive compensatory time-off (instead of overtime
pay) at a rate not less than 1.5 times of the overtime hours worked.

The regular rate of pay cannot be less than the minimum wage under the FLSA. The regular rate includes
all remuneration for employment except certain payments excluded by the FLSA. Payments which are
not part of the regular rate include pay for expenses incurred on the employer’s behalf, premium payments
for overtime work or the true premiums paid for work on Saturdays, Sundays, and holidays, discretionary
bonuses, gifts and payments in the nature of gifts on special occasions, and payments for occasional periods
when no work is performed due to vacation, holidays, or illness. Earnings may be determined on a
piece-rate, salary, commission, or some other basis, but in all such cases the overtime pay due must be
computed on the basis of the average hourly rate derived from such earnings. This is calculated by
dividing the total pay for employment (except for the statutory exclusions noted above) in any work week
by the total number of hours actually worked.
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® The FLSA does not require overtime pay for work on Saturdays, Sundays,
holidays, or regular days of rest, unless such work results in a work week
longer than 40 hours.

Systems to Allow Flexibility

® There is no flexibility arrangement under the FLSA.

Daily Rest Break

® The FLSA does not stipulate provisions for daily rest break. However, the

Code of Federal Regulations indicate that rest periods of short duration

within a working day must be counted as hours worked®” while meal

breaks are generally not counted as working time.
Weekly Rest Day
® The FLSA does not stipulate provisions for weekly rest day.

Night Work

® The FLSA does not stipulate provisions for night work.

Shift Work

® The FLSA does not stipulate provisions for shift work.

35 Unauthorised extensions of authorised work breaks need not be counted as hours worked when the

employer has expressly and unambiguously communicated to the employee that the authorised break may
only last for a specific length of time, that any extension of the break is contrary to the employer’s rules,
and any extension of the break will be punished.
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Appendix 2.12

Working Hours Regulation in Canada

Legislation and Objective

In Canada, the major labour legislation at the federal level is the Canada
Labour Code which was first enacted in 1967 by consolidating other labour
statutes and reissued as part of the Revised Statutes of Canada in 1988. It
governs industrial relations (Part I), occupational health and safety (Part II)
and labour standards (Part I1I). Working time is mainly regulated by “Part
I1I of the Canada Labour Code™**® (the Code).

The primary objective of the Code is to establish and protect the workers’
rights to fair and equitable conditions of employment. The Code contains
provisions setting out minimum labour standards for employers and
employees in the federal jurisdiction®"’.

Coverage and Exemptions

The Code applies to employees and employers in works, undertakings, or
businesses under the federal jurisdiction. These include:

(1) interprovincial and international services**;

(2) radio and television broadcasting;

(3) air transport, aircraft operations, and aerodromes;

(4) Dbanks;

(5) undertakings for the protection and preservation of fisheries as a
natural resource;

346

347

348

Part III of the Canada Labour Code originated from a basic labour standards document enacted in 1965,
which covered issues such as hours of work, minimum wages, vacations and statutory holidays (called
“general holidays” under the Code).

For example, these provisions include standards relating to: hours of work, annual vacations, statutory
holidays, maternity leave, parental leave, compassionate care leave and bereavement leave, etc.
Unionised undertakings are exempted from the Code in respect of minimum wages, annual vacations,
statutory holidays and bereavement leave where the collective agreement provides rights and benefits as
favourable or better than those in the Code; and, the collective agreement provides for the settlement of
disputes by a third party.

Examples include railways; road transport; telephone, telegraph, and cable systems; pipelines; canals;
ferries, tunnels, and bridges; shipping and shipping services.
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(6) First Nations communities and activities®*’;

(7) undertakings declared by Parliament to be for the general advantage of

350
Canada™"; and

(8) most federal Crown corporations™ .

The hours of work provisions of the Code® do not apply to:

(1) employees who are managers®> or superintendents or who exercise
management functions; or

(2) members of the architectural, dental, engineering, legal, or medical
professions.
Some employees™ who are covered by specific regulations may be
exempted from certain hours of work provisions under the Code. For
instance, employees in the federal motor transport industry”> are separately
governed by a regulation®®® which replaced the Code in the areas of
standard hours of work, averaging arrangements, standard working hours
for a week in which a holiday occurs, and maximum weekly working

357
hours™".

349

350

352

353

354

355

356

357

First Nations is a term of ethnicity that refers to the Aboriginal peoples in Canada who are neither Inuit nor
Métis. There are currently over 630 recognized First Nations governments or bands spread across Canada,
roughly half of which are in the provinces of Ontario and British Columbia.

These include: most grain elevators; flour and seed mills, feed warechouses and grain-seed cleaning plants;
and uranium mining and processing and atomic energy.

Crown Corporations are enterprises owned by the federal government of Canada or one of Canada’s
provincial or territorial governments. They involve industries like energy development, resource
extraction, public transportation, cultural promotion and property management. However, federal public
service employees are not covered by the Code.

These provisions include those on standard hours (daily and weekly limits), maximum weekly working
hours, overtime pay, averaging of hours and modified work schedule.

The Code does not define “managers”, which, if in dispute, is left to Court’s determination. To decide
whether an employee is a manager, one has to analyse particular facts of each situation to ascertain the

number and degree of management functions performed by that employee.

The major categories of such employees include: employees on ships, truck drivers, running trades
employees in railway, and commission salespersons in broadcasting industry.

These include bus operators, city motor vehicle operators and highway motor vehicle operators involved in
the interprovincial and international transport of goods or passengers and in the transport of mail on
contract with Canada Post.

That is, Motor Vehicle Operators Hours of Work Regulations.

The maximum working hours of commercial vehicle drivers are also regulated by the Commercial Vehicle
Drivers Hours of Service Regulations.
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® Employers and employees not covered by the Code remain covered by the

applicable provincial or territorial legislation (with their own sets of
coverage and exemption criteria as well as hours of work provisions).

Major Definitions

358

® There is no definition of hours of work under the Code’"".

Working Hours Limits

® The standard hours of work are 8 hours in a day and 40 hours in a week.

® The maximum working hours in a week are 48 hours. Such a limit can be

exceeded in the following situations:

(A) Exceptional circumstances

If the employer can satisfy the Minister of Labour that exceptional
circumstances make extra hours necessary, a permit specifying the
number of hours employees may work over a limited period may be
granted””. The employer should later report on details of additional
hours worked by each employee. Obtaining a permit does not exempt
the employer from the obligation to pay overtime.

(B) Emergency work

360
In case of an emergency

, the maximum hours may be exceeded
without a permit, but only to the extent necessary to prevent serious
interference with the ordinary working of the industrial establishments
affected. The employer is obliged to provide a written report to the

authority and to a union representing affected employees, if applicable,

358

359

360

According to interpretation guidelines issued by the Canadian authority, training required by law or the
employer constitutes hours of work. Training initiated on the volition of the employee or developmental
voluntary training which prepares the employee for another job does not constitute hours of work.

The validity period of the permit should not be longer than the anticipated period of the exceptional
circumstances. There are also requirements on how the employers should inform the employees and
unions of their application of the permit.

Cases of emergency work include: (a) accident to machinery, equipment, plant or persons; (b) urgent and
essential work to be done to machinery, equipment or plant; and (c) other unforeseen or unpreventable
circumstances.
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regarding the nature of the emergency and the excess hours worked by
each employee concerned.

Overtime Work and Overtime Pay

In general, an employee who is required or permitted to work in excess of
standard hours (i.e. 8 hours in a day or 40 hours in a week) should be given
overtime pay for excess hours worked.

If the total of daily overtime hours differs from the total of weekly overtime
hours, the greater of the two amounts is used in calculating overtime

payments™®".

In some cases >, overtime pay should be given for work done after the
approved daily or weekly limit. For example, for employers implementing
a modified work schedule with a compressed work week of 10 hours each
day for 4 days in a week, overtime is payable after 10 hours in a day and 40
hours in a week. For employers adopting arrangements to average
working hours over a period, at the end of each averaging period, overtime
pay is given to employees who work hours in excess of the standard hours
in the averaging period. For example, an employee who worked for 170
hours over a 4-week averaging period (standard hours of 160) should be
paid 10 hours of overtime pay.

At least 1.5 times the regular rate of wages must be paid for hours worked in
excess of standard hours or approved daily or weekly hours limits.

The weekly standard hours (normally 40) in a specific week must be

reduced by 8 hours for each statutory holiday with pay’®. Therefore, in a

week in which a holiday occurs, overtime would apply after 32 hours.

361

362

363

For example, the working hours for an employee in a specific week from Monday to Friday were 9, 7, 10, 8
and 11 respectively. The overtime performed on a daily basis was 1, 0, 2, 0 and 3 respectively, with a total
of 6 overtime hours if calculated on a daily basis. The total number of hours worked was 45 and therefore
the number of overtime hours on a weekly basis was 5 hours. In this case, 6 hours of overtime pay should
be given to the employee.

Examples of these cases are when employers adopt a modified work schedule or arrangement to average
working hours over a period. More details about these measures are given under the section of “Systems
to Allow Flexibility”.

There are similar arrangements for annual leave with pay, bereavement leave with pay, and a working day
in respect of which the employee is not entitled to regular wages (e.g. when an employee is off on unpaid

sick leave).
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Any time worked on a holiday, being already remunerated at not less than
1.5 times of the regular wage rate, is not counted in calculating overtime
entitlement.

Employees who are required to work on a statutory holiday shall be paid, in
addition to their regular rate of wages for that day, at a rate at least equal to
1.5 times the regular rate of wages for the time worked on that day*®*.
Employees working under a “continuous operation’®
work on a statutory holiday may be paid:

who are required to

(1) 1in addition to their regular rate of wages for that day, at a rate at least
equal to 1.5 times the regular rate of wages for the time worked on that
366.

day™™";

(2) at their normal rate for the hours worked on the statutory holiday,
provided that they are granted a holiday with pay at some other time;
or

(3) for the first day off after the statutory holiday if it is so provided for in
a collective agreement.

Employees working under a continuous operation are not entitled to holiday
pay if they do not report for work on a statutory holiday when requested to
do so, or if they make themselves unavailable for work on a statutory
holiday.

Managers or professionals who work on a statutory holiday must be given a
holiday with pay at some other time.

364

365

366

Employees who work on a statutory holiday which is within the first 30 days of employment are entitled to
only at least 1.5 times of regular rate of wages for the time worked on that day.

“Continuous operation” refers to: (1) any industrial establishment in which, in each seven-day period,
operations once begun normally continue without cessation until the completion of the regularly scheduled
operations for that period; (2) any operations or services concerned with the running of trains, planes, ships,
trucks and other vehicles, whether in scheduled or non-scheduled operations; (3) any telephone, radio,
television, telegraph or other communication or broadcasting operations or services; or (4) any operation or
service normally carried on without regard to Sundays or public holidays.

For employees working under a continuous operation, any work on a statutory holiday which is within the
first 30 days of employment is only entitled to the regular rate of wages for the time worked on that day.
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Systems to Allow Flexibility

The Code allows flexibility through an averaging of working hours and
modified work schedules.

(A) Averaging of working hours

Averaging of hours is only available where the nature of work of an
establishment requires irregular distribution of hours of work’® and
such a requirement is normally caused by external factors (e.g. climate
or seasonal demands) over which the employers have little or no control.
In such cases, the employer may average the working hours of
employees over a selected period of 2 or more consecutive weeks’®.
The averaging period is limited to 3 years if there is no written
agreement between the employer and the union’®. The average
standard and maximum weekly working hours should still not exceed 40

and 48 respectively.
(B) Modified work schedules

An employer may establish a modified work schedule or modify or
cancel an existing one under which the hours of work may exceed the
standard hours. It takes the form of compressed work weeks or
flexible hours of work. In order to take effect, modified schedules
require either written agreement between the employer and the union or,
in situations where the employees are not subject to a collective
agreement, approved by 70% of the affected employees’’. In any
modified work schedule, the standard hours of work for a period of 2 or
more weeks cannot exceed an average of 40 hours a week, and the

367

368

369

370

It refers to work with an absence of regularly scheduled hours or work for which regularly scheduled hours
differ from time to time, such as tour bus operators who work long hours in the summer and other holiday
seasons.

The number of weeks selected should not exceed the period necessary for covering the fluctuations in
working hours of the employees concerned.

When there is a written agreement between the employment and union, the averaging of hours of work will
be valid for the duration of the agreement or a shorter period as agreed by the parties. There are also
detailed requirements about giving prior notice to the employees concerned irrespective of whether there is
a written agreement.

There are also detailed requirements on giving prior notice to the employees, conduct of votes to determine
the percentage of affected employees approving the modification or cancellation of the work schedule, or

duration of the schedule, etc.
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maximum hours for the same period cannot exceed an average of 48
hours a week.

Daily Rest Break

® The Code does not stipulate provisions for daily rest break.

Weekly Rest Day

® Hours of work in a week should be scheduled so that each employee has at
least one full day of rest per week. Sunday is the normal day of rest where
practicable®”’.  The Code is silent on whether the rest day is paid or not.

® Employers may also apply for a permit for exemptions from giving the
weekly rest day requirements’’>.

Night Work

® The Code does not stipulate provisions for night work.

Shift Work

® The Code does not stipulate provisions for shift work.

371

372

During the averaging period, hours of work may be scheduled or actually worked without regard to such
arrangement of at least one full day of rest per week and where practicable on Sundays. However, the
number of rest days given during the period should not be less than the number of weeks in that period.

For employers who have obtained a permit for employees to work in excess of the maximum weekly
working hours, the Minister of Labour may, having regard to the conditions of employment in the industrial
establishment and the welfare of the employees, also prescribe in the permit alternative days of rest to be
observed.
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Appendix 3

Working Hours Statistics — Data Sources, Methodology and Limitations

A3.1

In the absence of a comprehensive statistical survey which collects data
on both compensated and uncompensated working hours, the
distribution of total working hours for employees in the non-government
sector as given in this report was estimated based on two statistical
surveys conducted by the Census and Statistics Department that cover
enquiries on working hours, namely, the Annual Earnings and Hours
Survey (AEHS) and the General Household Survey (GHS). However,
readers should note the key features of these two surveys and the
difference in definitions of working hours between them which are
crucial in interpreting the statistics on the working hours patterns of
employees in Hong Kong.

Annual Earnings and Hours Survey

A3.2

A33

First launched in the second quarter of 2009, AEHS is an establishment
survey that provides comprehensive data on the employees in Hong
Kong regarding the level and distribution of their wages, working hours,
employment details and demographic profile. Since AEHS is a
dedicated survey on earnings as well as working hours statistics, it can
provide very useful inputs for analyses related to the statutory minimum
wage and standard working hours. As the working hours statistics
collected are based on records of the employers, they are generally more
accurate than similar data collected from household surveys. The large
sample size (around 10 000 business undertakings) also allows finer and
in-depth analysis without compromising statistical robustness.

In the 2011 AEHS, the number of contractual hours (CH), overtime
hours with pay (POT), net overtime hours to be compensated by
time-off in lieu (TOIL)’” and uncompensated overtime hours (UCOT)
recognised by the employers for selected individual employees in the
private sector were obtained from the administrative records kept by the
sampled companies. Nevertheless, overtime hours which are not

373

Refers to the overtime hours worked in a wage period that are to be compensated by time-off after

excluding those that have already been compensated by time-off within the same wage period.
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recognised by the employers are not available from AEHS and are in
fact difficult to be collected through establishment surveys. The survey
data hence cannot fully reflect the total number of working hours of
employees which are required for studies on standard working hours in
which the group of employees having long working hours is of
particular interest.

General Household Survey

A3.4

A35

A3.6

GHS is another labour-related statistical survey but with a fundamental
difference in questionnaire design and usage compared with AEHS.
GHS is a household survey and its main objective is to collect
information for compiling labour force statistics, including employment,
unemployment and underemployment statistics. In addition,
information on the demographic and socio-economic characteristics of
the population is collected. = Drawing information directly from
household members, the actual hours of work of individual employees
during the seven days before enumeration can be collected. The survey
data hence can reflect the actual working hours patterns of employees,
with UCOT (including those not recognised by the employers) as well as
holidays/vacation leaves and all other factors which would affect the
usual hours of work of employees taken into account.

As a continuous statistical survey which has been conducted since
August 1981, GHS allows in-depth intertemporal analyses of working
hours patterns of employees by socio-economic attribute. Nevertheless,
the respondent may not be able to accurately recall his or her
information on the actual working hours, especially for those having
varied daily working hours during the seven days before enumeration.

The characteristics of the two surveys are summarised in Table A3.1.
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Table A3.1: Two surveys for analysing working hours patterns

AEHS GHS
1. Survey type Establishment survey Household survey
2. Frequency Annual Continuous
3. Time horizon 2009 - 2011 August 1981 — latest month
4. Sample size About 10 000 business About 8 000 households
undertakings per year per month
5. Major target Employees, excluding those Land-based non-institutional
respondents working in the Government as population
well as live-in domestic
workers, student interns and
work experience students as
exempted by the Minimum
Wage Ordinance
6. Key variables of Contractual hours of work and | Actual hours of work during the
working hours overtime hours worked at the seven days before enumeration
direction of employers
7. Special features Breakdowns by working hours Breakdowns by detailed
components (i.e. CH, POT and | socio-economic characteristics
TOIL)
8. Advantages More accurate, allow more Long time series;
detailed industry breakdowns coverage is more
comprehensive with inclusion
of information for government
employees, live-in domestic
workers, employers,
self-employed and unpaid
family workers
9. Limitations Short time series; Less accurate due to
no information gathered for respondents’ recall error
government employees, live-in
domestic workers, employers,
self-employed and unpaid
family workers; overtime hours
which are not recognised by the
employers are not available

Merged Dataset of AEHS and GHS
A3.7 Given that AEHS and GHS have their own data gaps and limitations, it

would be more appropriate to utilise the data from both surveys for a
more comprehensive analysis of employees’ total working hours:
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A3.8

A3.9

A3.10

m AEHS: analysing the recent working time situation based on the
hours of work covering CH, POT and TOIL recorded by employers,
focusing on various socio-economic characteristics;

m GHS: complete the picture by examining the pattern of UCOT
reported by employees. It can also provide useful information on
the trend of actual working hours over time.

As data on hours of work were collected from two different statistical
surveys, viz. AEHS and GHS, a statistical method is needed to merge
the two datasets to facilitate the subsequent cost impact assessment.

The merged dataset is formed by appending GHS data on UCOT at
individual record level to a similar record in the AEHS dataset using a
statistical method. To achieve this, similar records in each survey in
terms of socio-economic characteristics of the employees (e.g. industry,
occupation, broad income group, etc.) are grouped together and within
each group, the records are sorted by working hours and then by
earnings. The records in each group in the GHS dataset are then

appended sequentially to the records in the corresponding group in the
AEHS dataset.

A person may take up more than one job. In appending the GHS data
on UCOT to the AEHS data, actual working hours for the main
employment, instead of for all employments, are taken from GHS for
consistency with AEHS in which only one employment is involved for
each employee.

Classification of Major Variables of Interest

A3.11

All statistics by industry, unless otherwise specified, are compiled based
on the Hong Kong Standard Industrial Classification V2.0. Similarly,
all statistics by occupation, unless otherwise specified, are compiled
based on the International Standard Classification of Occupations, 1988.

Limitations

A3.12

Ideally, data on total hours actually worked, which would reflect the
pattern of actual working hours, should be utilised for the study. The
present building block approach has not taken into account
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A3.13

A3.14

A3.15

A3.16

holidays/vacation leaves and TOIL taken in the current wage period to
compensate for overtime work done in previous wage periods, hence
would tend to overestimate slightly the hours actually worked in a given
period. Thus, the statistics from the merged dataset should be
interpreted with care.

The merged dataset is only one of the many possible combinations
which could be achieved by merging the AEHS and GHS data. The
cost impact assessment results which are compiled based on this merged
dataset are therefore subject to statistical errors.

Both AEHS and GHS results are subject to sampling errors.
Consequently, the merged dataset is also subject to sampling errors.

The working hours data collected in the AEHS mostly pertain to
monthly wage periods. Thus, figures on weekly working hours for
most cases were derived by averaging method (i.e. dividing the monthly
working hours by 52/12) while there might be fluctuations in the weekly
working hours in some real life situations.

AEHS and GHS have different definitions of working hours and
different data collection methods. Such differences should be taken
note of when interpreting the results of the cost impact assessment.
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Statistical Appendix of Distribution of Working Hours
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Table A4.2
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Table A4.7
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Table A4.12
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Distribution of weekly compensated working hours by
socio-economic attribute (Full-time employees)

Distribution of weekly contractual working hours by
socio-economic attribute (All employees)

Distribution of weekly contractual working hours by
socio-economic attribute (Full-time employees)

Distribution of weekly paid overtime hours by socio-economic
attribute (Employees with paid overtime)

Distribution of weekly net overtime hours with time-off in lieu
(Employees with time-off in lieu)

Distribution of weekly uncompensated overtime hours by
socio-economic attribute (Employees with uncompensated
overtime)

Distribution of estimated total weekly working hours by
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Estimated total weekly working hours distribution by
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Table A4.1: Distribution of weekly compensated working hours by
socio-economic attribute (All employees)

Employees Weekly Working Hours
Percentile
No. '000 % Share Average 25th 50th 75th 90th
All employees 2807.0 100.0 46.0 40.6 45.0 59 60.0
. Gender
Male 1464.5 52.2 47.9 40.6 475 54.0 62.3
Female 13425 47.8 44.0 40.6 44.3 48.5 56.3
1. Employment status
Full-time 2610.5 93.0 48.0 411 457 53.5 60.0
Part-ime 196.4 7.0 19.5 12.2 20.3 25.8 30.0
111. Age group
15-19 244 0.9 34.8 15.7 39.2 51.0 60.0
20-29 572.8 20.4 44.8 40.6 44.3 49.4 57.0
30-39 7774 21.7 45.3 40.6 44.3 49.2 57.0
40-49 770.3 27.4 46.4 40.6 457 54.0 60.2
50-59 531.7 18.9 47.8 415 48.0 54.0 64.1
>60 130.3 46 48.0 413 48.0 57.0 68.0
IV. Educational attainment
Primary and below 366.2 13.0 49.9 45.0 49.9 60.0 67.5
Lower secondary (S1 10 3) 403.2 14.4 50.6 44.8 51.0 60.0 66.0
Upper secondary (S4 to 7) 1133.6 40.4 45.9 40.6 45.2 51.0 60.0
Tertiary education 903.9 32.2 425 40.6 42.3 45.7 49.4
V. Sector
(A) Long-working-hours sectors 766.8 27.3 50.8 43.6 53.1 60.0 66.0
i Retail 262.0 9.3 48.1 41.9 48.0 56.5 62.3
i Estate managementand security 139.5 5.0 57.7 48.0 60.0 69.2 72.0
i Restaurants 2144 76 50.7 48.0 54.0 60.0 66.0
iv Land transport 126.5 4.5 48.4 39.6 48.0 59.2 65.1
v Elderly homes 18.7 0.7 55.1 45.7 54.0 66.0 72.0
vi Laundry and dry cleaning services 5.7 0.2 47.9 39.2 51.0 58.4 65.0
(B) Other sectors 2040.2 72.7 44.2 40.6 44.3 48.0 54.0
Manufacturing 113.9 4.1 46.8 44.3 48.0 51.0 57.0
Construction 238.2 8.5 50.0 44.3 48.5 54.6 61.7
Wholesale, importand export rade 475.6 16.9 43.0 40.6 43.2 45.7 49.4
Hotels 38.7 14 50.5 48.0 48.7 54.0 54.5
Other transportation, storage, postal and courier services 122.4 4.4 475 418 46.1 53.4 59.1
Information and communications 98.0 3.5 42.6 40.6 40.6 45.7 49.4
Financing and insurance 202.2 7.2 422 40.6 40.6 457 49.4
Real estate activiies (excl. estate management) 36.1 1.3 43.0 40.2 43.2 48.0 54.0
Professional and business services, scientific and technical 170.5 6.1 42.8 406 419 457 494
activites
Cleaning services 64.2 2.3 454 42.0 48.0 54.0 60.2
Community, social and personal services (excl. v and vi) 463.6 16.5 42.0 39.6 443 48.0 54.0
Others 17.0 0.6 45.8 39.8 45.7 48.0 60.5
VI. Occupation
(A) Higher-skilled occupations 11104 39.6 43.1 40.6 42.6 45.7 50.3
Managers and administrators 296.6 10.6 434 40.6 42,6 45.7 49.4
Professionals 190.6 6.8 414 39.6 40.6 447 47.6
Associate professionals 623.2 22.2 43.6 40.6 43.2 475 51.0
(B) Lower-skilled occupations 1696.6 60.4 47.9 42.0 48.0 54.6 63.4
Clerks 494.9 17.6 42.9 40.6 441 46.8 51.0
Service workers and shop sales workers 449.2 16.0 49.0 44.3 51.0 60.0 64.2
Craftand related workers 2125 7.6 50.3 45.7 48.9 55.4 61.6
Plantand machine operators and assemblers 118.9 4.2 51.8 443 52.6 60.0 65.1
Elementary workers 421.0 15.0 50.1 44.3 50.1 60.0 69.2
VII. By establishment size
Large enterprises 1525.0 54.3 46.9 40.6 45.7 54.0 62.1
SMEs 1282.0 457 44.9 40.6 44.3 49.9 58.5

Source: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
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Table A4.2: Distribution of weekly compensated working hours by
socio-economic attribute (Full-time employees)

Employees Weekly Working Hours
Percentile
No. '000 % Share | Average 25th 50th 75th 90th
All employees 2610.5 100.0 48.0 411 45.7 53.5 60.0
I. Gender
Male 1395.9 53.5 49.3 41.9 48.0 54.0 63.0
Female 1214.6 46.5 46.5 40.6 44.7 49.4 57.2
1. Age group
15-19 12.4 0.5 52.0 44.3 51.0 57.7 64.3
20-29 536.2 20.5 46.7 40.6 44.7 49.9 57.2
30-39 7414 28.4 46.5 40.6 443 49.4 57.2
40-49 718.7 271.5 48.3 40.6 45.8 54.0 61.4
50-59 486.0 18.6 50.4 43.8 48.0 55.4 66.0
>60 115.9 44 51.6 443 48.0 60.0 69.2
111. Educational attainment
Primary and below 3214 12.3 53.9 48.0 53.5 60.0 69.2
Lower secondary (S1 fo 3) 363.6 13.9 53.6 48.0 54.0 60.0 66.0
Upper secondary (S4 to 7) 1055.4 40.4 47.9 42.0 45.7 52.6 60.0
Tertiary education 870.1 33.3 43.5 40.6 425 457 49.4
IV. Sector
(A) Long-working-hours sectors 688.2 26.4 54.2 46.5 54.0 60.0 68.5
i Retall 228.9 8.8 51.8 45.0 51.0 59.4 63.0
i Estate managementand security 136.8 5.2 58.6 48.0 60.0 71.8 72.0
i Restaurants 185.1 7.1 55.4 49.5 54.9 60.0 66.0
iv Land transport 114.9 4.4 51.3 42.0 52.0 60.0 65.1
v Elderly homes 18.0 0.7 56.3 46.7 54.0 66.0 72.0
vi Laundry and dry cleaning services 4.5 0.2 53.1 45.5 54.0 59.3 65.3
(B) Other sectors 1922.3 73.6 45.8 40.6 44.3 48.2 54.0
Manufacturing 106.3 4.1 48.6 44.3 48.0 52.0 57.8
Construction 228.0 8.7 51.1 46.8 49.4 54.7 61.9
Wholesale, importand export rade 458.5 17.6 44.0 40.6 43.8 45.7 49.4
Hotels * * * * * * *
Other transportation, storage, postal and courier services 119.9 46 481 419 46.4 53.9 59.5
Information and communications 96.0 3.7 43.2 40.6 40.6 45.7 494
Financing and insurance 197.9 7.6 427 40.6 40.6 457 494
Real estate activiies (excl. estate management) 341 13 4.7 40.6 434 48.0 54.0
Professional and business services, scientific and technical 164.6 6.3 43.8 40.6 422 45.7 494
aclivities
Cleaning services 52.2 2.0 51.1 48.0 48.0 57.0 60.2
Community, social and personal services (excl. v and vi) 409.7 15.7 453 40.6 447 48.0 54.0
omers * * * * * * *
V. Occupation
(A) Higher-skilled occupations 1072.4 411 441 40.6 43.2 46.2 50.8
Managers and administrators 291.7 11.2 43.9 40.6 43.2 45.7 494
Professionals 183.5 7.0 42.4 39.6 40.6 44.7 47.8
Associate professionals 597.1 22.9 447 40.6 443 48.0 51.6
(B) Lower-skilled occupations 1538.1 58.9 50.7 44.3 48.0 56.3 64.2
Clerks 462.3 17.7 44.6 40.6 44.3 475 51.7
Service workers and shop sales workers 385.5 14.8 53.6 48.0 54.0 60.0 66.0
Craftand related workers 204.7 7.8 51.4 48.0 49.9 55.9 61.7
Plantand machine operators and assemblers 116.5 45 524 444 534 60.0 65.1
Elementary workers 369.1 14.1 54.3 48.0 54.0 60.2 72.0
VI. By establishment size
Large enterprises 1440.6 55.2 48.5 40.6 45.7 54.0 62.9
SMEs 1170.0 44.8 47.3 41.8 45.7 51.0 60.0

Note:  * Figures are notreleased owing o relatively large sampling error.
Source: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
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Table A4.3: Distribution of weekly contractual working hours by
socio-economic attribute (All employees)
Weekly Working Hours
Employees Percentile
No. '000 % Share Average 25th 50th 75th 90th
All employees 2807.0 100.0 45.2 40.6 44.5 49.7 59.5
. Gender
Male 1464.5 52.2 46.8 40.6 45.7 54.0 60.0
Female 1342.5 47.8 43.6 40.6 44.3 48.0 54.0
1l. Employment status
Full-tme 2610.5 93.0 47.2 40.6 45.2 51.0 60.0
Part-tme 196.4 7.0 19.4 12.0 20.3 254 30.0
111. Age group
15-19 24.4 0.9 34.3 15.5 38.1 49.9 60.0
20-29 572.8 20.4 44.0 40.6 44.3 48.0 54.0
30-39 7774 21.7 447 40.6 44.3 48.0 54.0
40-49 770.3 27.4 45.5 40.6 45.0 51.0 60.0
50-59 531.7 18.9 47.0 41.3 48.0 54.0 60.9
>60 130.3 4.6 473 40.8 48.0 55.4 66.0
IV. Educational attainment
Primary and below 366.2 13.0 48.8 44.3 48.0 56.1 66.0
Lower secondary (S1to 3) 403.2 14.4 49.5 44.3 49.4 57.0 66.0
Upper secondary (S4 to 7) 1133.6 40.4 451 40.6 44.4 49.4 57.0
Tertiary education 903.9 32.2 421 40.6 41.9 45.7 48.9
V. Sector
(A) Long-working-hours sectors 766.8 27.3 50.1 43.2 51.0 60.0 66.0
i Retail 262.0 9.3 475 41.8 48.0 54.0 60.0
i Estate managementand security 139.5 5.0 57.5 48.0 60.0 69.2 72.0
i Restaurants 214.4 7.6 50.6 47.5 54.0 60.0 64.2
iv Land transport 126.5 45 46.1 39.6 48.0 54.0 60.0
v Elderly homes 18.7 0.7 54.8 45.0 54.0 66.0 72.0
vi Laundry and dry cleaning services 5.7 0.2 44.3 36.0 48.0 54.0 57.0
(B) Other sectors 2040.2 72.7 434 40.6 44.3 48.0 54.0
Manufacturing 113.9 41 44.9 43.2 45.5 48.2 54.0
Consfruction 238.2 8.5 47.9 44.3 48.0 54.0 55.1
Wholesale, importand export rade 475.6 16.9 42.7 40.6 43.2 457 494
Hotels 38.7 1.4 50.4 48.0 48.7 54.0 54.0
Other transportation, storage, postal and courier services 122.4 44 451 40.6 443 48.0 54.0
Information and communications 98.0 3.5 41.8 39.6 40.6 44.3 48.0
Financing and insurance 202.2 7.2 42.0 40.6 40.6 457 48.0
Real estate actvities (excl. estate management) 36.1 1.3 42.9 40.2 43.2 48.0 54.0
Professional and business services, scientific and technical 170.5 6.1 421 40.6 40.6 457 48.0
actvites
Cleaning services 64.2 2.3 44.5 42.0 48.0 54.0 60.0
Community, social and personal services (excl. v and vi) 463.6 16.5 41.8 39.6 443 48.0 53.1
Others 17.0 0.6 43.9 39.8 45.7 46.2 48.0
VI. Occupation
(A) Higher-skilled occupations 11104 39.6 428 40.6 425 45.7 494
Managers and administrators 296.6 10.6 43.3 40.6 42.6 45.7 49.4
Professionals 190.6 6.8 41.1 39.6 40.6 44.7 47.1
Associate professionals 623.2 222 43.1 40.6 43.2 46.4 49.9
(B) Lower-skilled occupations 1696.6 60.4 46.8 418 48.0 54.0 60.0
Clerks 494.9 17.6 425 40.6 434 457 49.4
Service workers and shop sales workers 449.2 16.0 48.5 43.7 49.9 60.0 63.0
Craftand related workers 2125 7.6 47.8 44.3 48.0 54.0 56.0
Plantand machine operators and assemblers 118.9 4.2 49.0 43.2 48.0 54.0 60.0
Elementary workers 421.0 15.0 49.2 432 48.0 571.7 69.0
VI, By establishment size
Large enterprises 1525.0 54.3 45.8 40.6 447 49.9 60.0
SMEs 1282.0 45.7 44.5 40.6 44.3 49.4 57.0

Source: 2011 Annual Earnings and Hours Survey, Census & Statisics Department.
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Table A4.4: Distribution of weekly contractual working hours by
socio-economic attribute (Full-time employees)
Weekly Working Hours
Employees Percentile
No.'000 | % Share | Average | 25th 50th 75th 90th
All employees 2610.5 100.0 47.2 40.6 45.2 51.0 60.0
. Gender
Male 1395.9 53.5 48.1 415 46.8 54.0 60.0
Female 1214.6 46.5 46.1 40.6 44.3 48.5 55.1
1. Age group
15-19 124 0.5 51.1 44.3 49.9 57.0 60.6
20-29 536.2 20.5 45.9 40.6 44.3 48.5 54.0
30-39 7414 284 45.9 40.6 44.3 48.0 54.0
40-49 718.7 275 47.3 40.6 45.7 52.0 60.0
50-59 486.0 18.6 49.5 43.2 48.0 54.0 62.3
>60 115.9 44 50.7 44.3 48.0 57.0 66.0
11l. Educational attainment
Primary and below 3214 12.3 52.7 48.0 51.0 60.0 66.0
Lower secondary (S1 to 3) 363.6 13.9 52.5 48.0 51.0 60.0 66.0
Upper secondary (S4 to 7) 1055.4 40.4 47.0 41.8 45.0 49.9 57.7
Tertiary education 870.1 33.3 431 40.6 42.5 45.7 49.1
IV. Sector
(A) Long-working-hours sectors 688.2 26.4 534 45.7 54.0 60.0 66.0
i Retalil 228.9 8.8 51.2 44.3 49.9 57.0 60.7
i Estate managementand security 136.8 5.2 58.3 48.0 60.0 69.2 72.0
i Restaurants 185.1 7.1 55.2 49.2 54.6 60.0 66.0
iv Land ransport 114.9 44 48.9 42.0 48.0 54.0 60.0
v Elderly homes 18.0 0.7 56.0 46.7 54.0 66.0 72.0
vi Laundry and dry cleaning services 4.5 0.2 49.9 45.0 48.0 54.0 57.0
(B) Other sectors 1922.3 73.6 45.0 40.6 44.3 48.0 54.0
Manufacturing 106.3 4.1 46.6 44.3 46.4 48.5 54.0
Construction 228.0 8.7 48.9 45.0 48.0 54.0 55.1
Wholesale, importand export frade 458.5 17.6 43.6 40.6 43.2 457 494
Hotels P ¥ ¥ ¥ * * P
Other transportation, storage, postal and courier services 119.9 46 457 40.6 443 48.0 54.0
Information and communications 96.0 3.7 424 40.6 40.6 44.3 48.0
Financing and insurance 197.9 7.6 425 40.6 40.6 45.7 48.2
Real estate activiies (excl. estate management) 34.1 1.3 44.6 40.6 43.2 48.0 54.0
Professional and business services, scientiic and technical 164.6 6.3 43.1 40.6 413 457 48.0
aclivities
Cleaning services 52.2 2.0 50.0 48.0 48.0 54.0 60.0
Community, social and personal services (excl. v and vi) 409.7 15.7 45.0 40.6 445 48.0 54.0
Others P * P * P P P
V. Occupation
(A) Higher-skilled occupations 10724 411 43.7 40.6 42.6 45.7 49.5
Managers and administrators 291.7 11.2 43.8 40.6 42.8 45.7 494
Professionals 183.5 7.0 42.2 39.6 40.6 44.7 47.3
Associate professionals 5971 229 44.2 40.6 43.2 47.0 50.1
(B) Lower-skilled occupations 1538.1 58.9 49.6 43.8 48.0 54.0 60.1
Clerks 462.3 17.7 44.2 40.6 44.3 46.8 49.9
Service workers and shop sales workers 385.5 14.8 53.0 48.0 54.0 60.0 64.2
Craftand related workers 204.7 7.8 48.8 45.0 48.0 54.0 56.1
Plant and machine operators and assemblers 116.5 45 495 443 48.5 54.0 60.0
Elementary workers 369.1 14.1 53.2 46.2 51.0 60.0 69.2
VI. By establishment size
Large enterprises 1440.6 55.2 474 40.6 451 51.0 60.0
SMEs 1170.0 44.8 46.9 41.5 45.2 49.9 57.7
Note:  * Figures are notreleased owing to relatively large sampling error.

Source: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
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Table A4.5: Distribution of weekly paid overtime hours by socio-economic
attribute (Employees with paid overtime)

Employees Weekly Working Hours
N . Percentile
AL || /urse:;reec;?vtehe Average
'000 in total 25th 50th 75th 90th
groups
All employees 292.5 100.0 10.4 7.0 2.0 5.3 9.7 16.2
I.  Gender
Male 205.5 70.2 14.0 7.6 23 6.2 10.3 171
Female 87.0 29.8 6.5 5.5 1.6 3.8 6.9 13.2
1. Employment status
Full-ime 283.8 97.0 10.9 7.1 2.2 5.5 9.9 16.5
Part-ime 8.7 3.0 44 2.9 0.5 1.8 3.2 5.5
111, Age group
15-19 2.5 0.8 10.1 5.0 1.2 24 9.2 121
20-29 65.5 224 114 6.3 1.6 45 8.9 14.8
30-39 60.8 20.8 7.8 6.8 1.8 5.8 8.2 15.6
40-49 79.9 273 10.4 8.4 3.1 6.3 11.0 18.0
50-59 69.9 23.9 13.1 6.3 1.8 3.7 9.2 15.2
>60 13.9 48 10.7 7.0 22 74 9.2 13.1
IV. Educational attainment
Primary and below 59.5 204 16.3 6.6 21 4.4 9.2 15.3
Lower secondary (S1 to 3) 53.5 18.3 13.3 7.8 2.3 6.1 9.5 17.7
Upper secondary (S4 to 7) 131.9 45.1 11.6 6.8 1.8 5.5 9.7 15.7
Tertiary education 47.6 16.3 5.3 6.9 1.8 4.6 10.0 16.2
V. Sector
(A) Long-working-hours sectors 74.0 25.3 9.7 6.9 24 5.8 9.7 15.1
i Retail 20.1 6.9 7.7 6.7 1.9 44 9.0 19.6
i Estate managementand security 11.2 3.8 8.0 3.0 1.0 1.8 4.0 6.0
i Restaurants 5.7 19 2.6 5.7 1.6 4.6 7.9 1.1
iv Land transport 34.5 11.8 27.3 8.2 49 7.7 10.3 15.7
v Elderly homes 0.6 0.2 34 6.6 * * * 16.2
vi Laundry and dry cleaning services 19 0.6 33.0 10.8 * 7.3 134 25.3
(B) Other sectors 218.5 74.7 10.7 7.0 2.0 4.8 9.6 16.5
Manufacturing 24.3 8.3 21.3 8.5 35 74 12.8 17.1
Construction 73.7 252 31.0 6.8 1.8 4.0 9.2 16.0
Wholesale, importand export rade 25.0 8.5 5.3 6.2 1.6 4.7 8.1 13.8
Hotels ¥ P ¥ ¥ * + * *
Other transportation, storage, postal and courier services 34.9 11.9 28.6 8.3 3.0 6.9 12.0 18.0
Information and communications 6.5 2.2 6.6 11.3 25 10.3 15.7 28.8
Financing and insurance 8.8 3.0 44 35 14 1.8 4.4 7.6
Real estate activities (excl. estate management) * * * * * * * *
Professional and business services, scientific and technical 15.6 53 9.1 6.5 1.9 46 9.2 15.2
activies
Cleaning services 10.0 3.4 15.6 5.9 4.2 6.2 6.2 9.2
Community, social and personal services (excl. v and vi) 16.0 55 35 49 1.2 31 6.2 12.2
Others 2.9 1.0 17.0 10.8 74 12.5 15.9 17.1
VI. Occupation
(A) Higher-skilled occupations 56.8 194 51 6.2 14 3.9 8.3 15.2
Managers and administrators 5.3 1.8 1.8 6.1 1.8 2.8 9.2 16.6
Professionals 5.5 1.9 2.9 6.8 1.7 3.7 7.8 17.2
Associate professionals 46.0 15.7 74 6.1 14 4.2 8.3 15.2
(B) Lower-skilled occupations 235.7 80.6 13.9 7.2 2.2 &3 10.0 16.6
Clerks 33.8 115 6.8 5.8 1.2 3.2 8.1 17.2
Service workers and shop sales workers 31.7 10.8 7.0 6.8 21 48 9.8 16.1
Crattand related workers 68.2 23.3 32.1 7.9 2.3 4.6 10.3 18.0
Plant and machine operators and assemblers 36.4 124 30.6 9.2 5.6 7.7 11.5 174
Elementary workers 65.7 225 15.6 6.2 2.3 5.0 8.1 121
VII. By establishment size
Large enterprises 205.9 70.4 13.5 7.8 2.6 6.3 10.6 17.0
SMEs 86.6 29.6 6.8 5.0 1.3 28 6.9 11.9

Note:  * Figures are notreleased owing to relatively large sampling error.
Source: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
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Table A4.6: Distribution of weekly net overtime hours with time-off in lieu
(Employees with time-off in lieu)

Employees Weekly Working Hours
% Share in the Percentile
Number | % Share .
000 | intotal | "SPECVe | Average | .| soth | 75th | ooth
groups
All employees 50.6 100.0 1.8 1.9 0.5 1.0 23 5.0
I. Gender
Male 20.2 40.0 1.4 2.1 0.7 1.4 2.3 5.1
Female 304 60.0 2.3 1.8 0.5 0.9 23 5.0
1. Employment status
Full-ime 49.2 97.2 1.9 19 0.5 1.0 2.3 5.0
Part-ime 14 2.8 0.7 1.8 * 1.0 1.6 54
111. Age group
15.19 ¥ ¥ - P + + * +
20-29 12.9 255 2.3 2.2 0.7 1.3 3.2 5.5
30-39 15.4 30.3 2.0 1.8 0.3 0.9 23 5.1
40-49 11.6 22.8 1.5 2.0 0.7 1.2 2.6 5.1
50-59 10.0 19.8 1.9 14 0.7 1.2 1.7 2.3
60 P ¥ + P * P * P
IV. Educational attainment
Primary and below 2.7 5.3 0.7 24 0.7 14 35 6.6
Lower secondary (S1 1o 3) 5.7 11.3 14 14 0.5 0.8 16 36
Upper secondary (S4 o 7) 231 45.7 2.0 15 0.3 0.9 21 35
Tertiary education 191 377 21 24 0.9 15 35 55
V. Sector
(A) Long-working-hours sectors 121 24.0 1.6 1.6 0.3 0.8 1.8 54
i Refail 6.8 13.3 2.6 1.7 0.5 0.8 2.1 54
i Estate managementand security 1.7 3.3 1.2 1.1 * 0.6 16 2.7
i Restaurants 1.5 3.0 0.7 26 * 0.8 4.2 8.3
iv Land transport * * * * * * * *
v Elderly homes 2.2 43 11.6 1.1 0.5 0.8 14 2.3
vi Laundry and dry cleaning services * * * * * * * *
(B) Other sectors 38.5 76.0 1.9 2.0 0.7 1.2 23 5.0
Manufacturing 2.7 5.2 2.3 1.1 0.9 0.9 0.9 0.9
Consfruction * * * * * * * *
Wholesale, import and export rade 34 6.6 0.7 2.1 1.2 1.8 2.6 35
Hotels 1.2 24 3.2 2.3 * 1.0 31 5.5
Other transportation, storage, postal and courier services 0.6 12 05 20 * * * 6.0
Information and communications 1.7 3.3 1.7 3.4 * 3.0 5.1 5.3
Financing and insurance 14 2.8 0.7 3.8 * 1.8 5.5 13.8
Real estate activities (excl. estate management) 0.5 1.0 14 21 * * * *
Professional and business services, scientific and technical 1.8 35 1.0 4.1 * 37 5.0 6.2
activites
Cleaning services * * * * * * * *
Community, social and personal services (excl. v and vi) 242 479 5.2 17 0.5 0.9 2.3 44
Others 0.8 1.6 4.6 1.8 * * 1.8 1.8
VI. Occupation
(A) Higher-skilled occupations 18.8 37.2 1.7 25 0.9 1.6 3.7 55
Managers and administrators 43 8.6 15 3.1 14 1.8 5.0 6.2
Professionals 6.2 12.2 3.2 2.3 0.6 1.2 3.7 6.9
Associate professionals 8.3 16.4 1.3 22 0.9 14 2.3 5.1
(B) Lower-skilled occupations 31.8 62.8 1.9 1.6 0.5 0.9 1.8 4.0
Clerks 8.8 17.5 1.8 1.8 0.5 1.2 2.6 44
Service workers and shop sales workers 17.0 33.6 3.8 14 0.3 0.9 15 2.7
Craftand related workers * * * * * * * *
Plantand machine operators and assemblers * * * * * * * *
Elementary workers 41 8.0 1.0 1.9 0.3 0.8 21 6.6
VII. By establishment size
Large enterprises 30.0 59.2 2.0 17 05 0.9 18 44
SMEs 20.7 40.8 1.6 2.2 0.8 14 2.8 54

Note:  * Figures are notreleased owing to relatively large sampling error.
Source: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
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Table A4.7: Distribution of weekly uncompensated overtime hours by
socio-economic attribute (Employees with uncompensated

overtime)
Employees Weekly Working Hours
% Share in the Percentile
Number | % Share )
000 | intotal | TeSPeCtive | Average | oo | o | 7sth | ooth
groups
All employees 338.7 100.0 12.1 8.0 5.0 75 10.0 15.0
I.  Gender
Male 176.8 52.2 12.1 8.1 5.0 75 10.0 15.0
Female 161.9 47.8 12.1 7.9 5.0 7.5 10.0 15.0
11._Age group
15-19 + * * * + P * *
20-29 70.9 20.9 12.4 7.8 5.0 7.0 10.0 15.0
30-39 114.0 336 14.7 8.0 5.0 75 10.0 15.0
40-49 95.5 28.2 124 8.0 5.0 75 10.0 15.0
50-59 46.9 13.9 8.8 8.5 5.0 75 10.0 15.0
60 v v v v v : ¥ O
111. Educational attainment
Primary and below 6.8 2.0 1.9 7.6 5.0 6.0 10.0 12.5
Lower secondary (S1 o 3) 135 4.0 33 76 4.0 6.0 10.0 12.5
Upper secondary (S4 to 7) 121.3 35.8 10.7 7.6 45 6.0 10.0 13.0
Tertiary education 197.1 58.2 21.8 8.4 5.0 8.0 10.0 15.0
IV. Sector
(A) Long-working-hours sectors 37.3 11.0 49 7.6 4.0 6.0 10.0 15.0
i Retfail 15.3 45 59 73 4.0 6.0 10.0 12.0
i Estate managementand security 74 2.2 5.3 7.9 5.0 75 10.0 15.0
i Restaurants 6.8 2.0 3.2 75 3.0 6.0 12.0 15.0
iv Land transport 7.2 2.1 5.7 7.9 4.0 7.5 12.0 15.0
v Elderly homes * * * * * * * *
vi Laundry and dry cleaning services * * * * * * * *
(B) Other sectors 301.4 89.0 14.8 8.1 5.0 75 10.0 15.0
Manufacturing 8.7 2.6 77 77 4.0 6.0 10.0 18.0
Construction 14.9 44 6.3 79 5.0 75 10.0 12.0
Wholesale, importand export rade 87.5 25.8 18.4 7.8 5.0 7.5 10.0 13.0
Hotels 2.7 0.8 7.0 9.2 5.0 10.0 12.0 15.0
Other transportation, storage, postal and courier services 141 4.1 11.5 7.6 4.0 75 10.0 12.0
Information and communications 201 5.9 20.5 8.0 5.0 8.0 10.0 15.0
Financing and insurance 59.7 17.6 29.5 8.9 5.0 8.0 10.0 15.0
Real estate actvities (excl. estate management) 8.6 25 238 8.3 5.0 7.5 10.0 15.0
Professional and business services, scientific and technical 38.0 11.2 22.3 8.4 5.0 8.0 10.0 15.0
activiies
Cleaning services 0.7 0.2 1.2 9.9 * * 15.0 18.0
Community, social and personal services (excl. v and vi) 438 12.9 9.5 75 40 6.0 10.0 12.0
Others 25 0.7 14.6 8.7 4.0 75 10.0 24.0
V. Occupation
(A) Higher-skilled occupations 259.2 76.5 23.3 8.4 5.0 8.0 10.0 15.0
Managers and administrators 87.1 25.7 29.4 8.7 5.0 8.0 10.0 15.0
Professionals 51.6 15.2 271 8.8 5.0 8.0 10.0 15.0
Associate professionals 120.5 35.6 19.3 8.0 5.0 75 10.0 15.0
(B) Lower-skilled occupations 79.5 235 4.7 6.9 4.0 6.0 10.0 12.0
Clerks 56.0 16.5 1.3 6.7 4.0 5.0 10.0 12.0
Service workers and shop sales workers 9.5 28 2.1 7.9 5.0 6.0 12.0 15.0
Craftand related workers 5.6 1.7 27 741 4.0 6.0 10.0 12.0
Plant and machine operators and assemblers 41 1.2 35 7.2 4.0 6.0 12.0 15.0
Elementary workers 4.3 1.3 1.0 7.0 3.0 6.0 10.0 12.0
VI. By establishment size
Large enterprises 189.1 55.8 124 8.3 5.0 7.5 10.0 15.0
SMEs 149.6 44.2 1.7 7.8 5.0 7.0 10.0 12.5

Note:

* Figures are notreleased owing fo relatively large sampling error.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Depariment
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A4.8: Distribution of estimated total weekly working hours by
socio-economic attribute (All employees)

Employees Weekly Working Hours
Percentile
No.'000 | % Share | Average 25th 50th 75th 90th
All employees 2807.0 100.0 47.0 41.1 46.6 54.0 60.0
. Gender
Male 1464.5 52.2 48.8 425 48.0 54.3 63.4
Female 13425 47.8 44.9 40.6 45.0 50.3 57.7
1l. Employment status
Full-tme 26105 93.0 49.0 425 48.0 54.0 60.6
Part-ime 196.4 7.0 19.6 12.2 20.3 25.8 30.0
111. Age group
15-19 244 0.9 34.8 15.7 39.2 51.0 60.0
20-29 572.8 20.4 45.7 40.6 45.6 51.0 57.8
30-39 7774 21.7 46.4 40.6 45.7 50.7 59.4
40-49 770.3 274 474 41.1 47.8 54.0 61.4
50-59 531.7 18.9 48.6 425 48.0 55.4 65.3
>60 130.3 46 48.7 42.0 48.0 57.0 69.0
IV. Educational attainment
Primary and below 366.2 13.0 50.0 45.0 50.3 60.0 68.4
Lower secondary (S1 to 3) 403.2 14.4 50.8 45.0 51.3 60.0 66.0
Upper secondary (S4 to 7) 1133.6 40.4 46.7 41.8 46.8 54.0 60.0
Tertiary education 903.9 32.2 443 40.6 44.3 48.2 54.0
V. Sector
(A) Long-working-hours sectors 766.8 27.3 51.2 44.3 54.0 60.0 66.5
i Retall 262.0 9.3 48.5 42.0 49.4 57.0 62.3
i Estate managementand security 139.5 5.0 58.2 48.0 60.0 70.0 72.0
i Restaurants 2144 7.6 51.0 48.0 54.0 60.0 66.0
iv Land fransport 126.5 4.5 48.8 41.5 49.4 60.0 65.1
v Elderly homes 18.7 0.7 55.3 46.2 54.0 66.0 72.0
vi Laundry and dry cleaning services 5.7 0.2 47.9 39.2 51.0 58.4 65.0
(B) Other sectors 2040.2 72.7 454 40.6 45.3 49.9 55.7
Manufacturing 113.9 4.1 474 44.3 48.0 52.5 58.2
Constructon 238.2 8.5 50.5 45.9 49.7 55.1 62.1
Wholesale, importand export rade 475.6 16.9 445 40.6 443 48.0 525
Hotels 38.7 14 51.1 48.0 50.8 54.0 60.0
Other transportation, storage, postal and courier services 1224 44 48.3 425 475 54.0 60.0
Information and communications 98.0 35 443 40.6 432 47.8 54.0
Financing and insurance 202.2 7.2 44.8 40.6 443 494 52.6
Real estate activities (excl. estate management) 36.1 1.3 449 40.6 448 49.7 54.0
Professional and business services, scientific and technical 170.5 6.1 44.6 40.6 443 48.1 54.0
activities
Cleaning services 64.2 2.3 455 42.0 48.0 54.0 60.2
Community, social and personal services (excl. v and vi) 463.6 16.5 428 39.9 446 48.2 54.0
Others 17.0 0.6 471 39.9 457 51.0 61.4
VI. Occupation
(A) Higher-skilled occupations 1110.4 39.6 451 40.6 445 494 54.1
Managers and administrators 296.6 10.6 46.0 40.6 45.7 49.5 545
Professionals 190.6 6.8 43.7 40.6 44.3 475 54.0
Associate professionals 623.2 222 451 40.6 443 494 54.3
(B) Lower-skilled occupations 1696.6 60.4 48.2 42.0 48.0 55.1 63.5
Clerks 494.9 17.6 43.6 40.6 44.3 48.0 54.0
Service workers and shop sales workers 449.2 16.0 49.2 443 51.0 60.0 64.2
Craftand related workers 212.5 7.6 50.5 46.4 49.3 55.9 61.7
Plantand machine operators and assemblers 118.9 4.2 521 443 53.4 60.0 65.1
Elementary workers 421.0 15.0 50.2 44.4 50.4 60.0 69.2
VII. By establishment size
Large enterprises 1525.0 54.3 48.0 415 47.5 54.0 63.0
SMEs 1282.0 45.7 45.8 40.6 45.7 51.9 60.0

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A4.9: Distribution of estimated total weekly working hours by
socio-economic attribute (Full-time employees)

Employees Weekly Working Hours
Percentile
No.'000 | %Share | Average 25th 50th 75th 90th
All employees 2610.5 100.0 49.0 425 48.0 54.0 60.6
|.  Gender
Male 1395.9 53.5 50.3 43.9 48.0 55.0 63.7
Female 1214.6 46.5 476 42.0 45.7 51.0 60.0
1. Age group
15-19 124 0.5 52.0 445 51.0 57.7 64.3
20-29 536.2 20.5 47.7 41.8 45.7 51.2 58.7
30-39 7414 28.4 47.7 42.0 45.7 51.0 60.0
40-49 718.7 27.5 49.3 425 48.0 54.0 62.3
50-59 486.0 18.6 51.2 44.3 48.5 56.9 66.0
>60 115.9 44 52.3 447 49.4 60.0 69.2
111. Educational attainment
Primary and below 3214 12.3 54.0 48.0 54.0 60.0 69.2
Lower secondary (S1 fo 3) 363.6 13.9 53.9 48.0 54.0 60.0 66.6
Upper secondary (S4 fo 7) 1055.4 40.4 48.8 42.9 48.0 54.0 60.0
Terfiary education 870.1 33.3 454 40.6 44.3 48.7 54.0
IV. Sector
(A) Long-working-hours sectors 688.2 26.4 54.6 48.0 54.0 60.3 69.0
i Retail 228.9 8.8 52.3 45.7 51.0 60.0 63.7
i Estate managementand security 136.8 5.2 59.0 48.0 60.0 71.8 72.0
i Restaurants 185.1 7.1 55.7 50.3 55.0 60.0 66.0
iv Land transport 114.9 44 51.8 42.0 53.1 60.0 65.1
v Elderly homes 18.0 0.7 56.6 47.3 54.6 66.0 72.0
vi Laundry and dry cleaning services 4.5 0.2 53.1 455 54.0 59.3 66.0
(B) Other sectors 1922.3 73.6 47.0 415 45.7 50.3 56.1
Manufacturing 106.3 4.1 49.2 44.3 48.0 54.0 59.0
Construction 228.0 8.7 51.6 48.0 49.9 55.5 62.5
Wholesale, importand export rade 458.5 17.6 455 40.6 443 48.2 52.8
Hotls * ¥ ¥ * * * *
Other transportation, storage, postal and courier services 119.9 46 49.0 425 48.0 54.0 60.4
Information and communications 96.0 3.7 44.9 40.6 43.2 47.8 54.0
Financing and insurance 197.9 7.6 454 40.6 4.7 49.4 52.6
Real estate activities (excl. estate management) 341 1.3 46.8 40.6 45.7 50.6 54.0
Professional and business services, scienfific and technical 164.6 6.3 45.7 40.6 444 48.2 54.0
activiies
Cleaning services 52.2 2.0 51.3 48.0 48.0 57.0 60.2
Community, social and personal services (excl. v and vi) 409.7 15.7 461 42.0 45.0 48.9 54.2
Ohers - * * * * - *
V. Occupation
(A) Higher-skilled occupations 10724 411 46.1 40.6 447 49.4 54.3
Managers and administrators 291.7 11.2 46.6 40.6 45.7 49.8 54.9
Professionals 183.5 7.0 44.9 40.6 44.3 47.8 54.0
Associate professionals 597.1 22.9 46.3 40.6 44.7 49.4 54.5
(B) Lower-skilled occupations 1538.1 58.9 51.1 443 48.5 57.0 64.6
Clerks 462.3 17.7 454 40.6 44.3 48.0 54.0
Service workers and shop sales workers 385.5 14.8 53.8 48.0 54.0 60.0 66.0
Craftand related workers 204.7 7.8 51.6 48.0 49.9 55.9 61.7
Plant and machine operators and assemblers 116.5 45 52.7 44.8 54.0 60.0 65.1
Elementary workers 369.1 14.1 54.4 48.0 54.0 60.2 72.0
VI. By establishment size
Large enterprises 1440.6 55.2 49.6 425 48.0 54.0 63.5
SMEs 1170.0 44.8 48.3 42.5 47.5 54.0 60.0

Note:  * Figures are notreleased owing to relatively large sampling error.
Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
Aug-Oct 2011 General Household Survey, Census & Statistics Depariment
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Table A4.11: Socio-economic

long-working-hours

characteristics of

employees  with

Employees
% Share in the
Number '000 % Share in total | respective groups
(full-time)
All employees 7254 100.0 27.8
I. Gender
Male 472.8 65.2 33.9
Female 252.6 348 20.8
Il. Age group
15-19 5.5 0.8 44.5
20-29 117.6 16.2 21.9
30-39 157.8 217 21.3
40-49 218.3 30.1 30.4
50-59 176.7 244 36.4
>60 494 6.8 426
I1l. Educational attainment
Primary and below 162.2 224 50.5
Lower secondary (S1 to 3) 189.3 26.1 52.1
Upper secondary (S4 to 7) 283.5 391 26.9
Tertiary education 90.3 124 10.4
IV. Sector
(A) Long-working-hours sectors 388.8 53.6 56.5
i Retail 104.5 14.4 45.7
i Estate managementand security 88.0 121 64.3
i Restaurants 127.1 17.5 68.7
iv  Land transport 56.4 7.8 491
v Elderly homes 10.0 1.4 55.6
vi Laundry and dry cleaning services 2.8 0.4 61.6
(B) Other sectors 336.6 46.4 17.5
Manufacturing 26.6 3.7 25.0
Construction 90.2 124 39.6
Wholesale, importand export frade 417 5.7 9.1
Hotels 12.3 1.7 32.0
Other transportation, storage, postal and courier services 32.6 45 27.2
Information and communications 10.0 14 10.4
Financing and insurance 174 24 8.8
Real estate activiies (excl. estate management) 6.1 0.8 17.9
Professional and business services, scientific and technical 19.6 2.7 1.9
actvites
Cleaning services 19.5 2.7 37.3
Community, social and personal services (excl. v and vi) 57.8 8.0 141
Others 28 0.4 17.0
V. Occupation
(A) Higher-skilled occupations 140.6 19.4 13.1
Managers and administrators 40.9 5.6 14.0
Professionals 19.1 2.6 10.4
Associate professionals 80.5 111 13.5
(B) Lower-skilled occupations 584.8 80.6 38.0
Clerks 50.2 6.9 10.8
Service workers and shop sales workers 208.3 28.7 54.0
Craftand related workers 81.4 11.2 39.8
Plantand machine operators and assemblers 58.5 8.1 50.2
Elementary workers 186.5 25.7 50.5
VI. By establishment size
Large enterprises 429.5 59.2 29.8
SMEs 295.9 40.8 25.3

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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Table A4.12: Detailed coverage of economic sectors

Coverage in terms of Hong
Kong Standard Industrial
Classification Version 2.0*
(HSIC v2.0)
(A) Long-working-hours sectors

i Retail 47

i Estate management and security 6822, 80-81 (excl. 812)

i Restaurants 56

iv Land transport 49

v Elderly homes 873

vi Laundry and dry cleaning services 9601

(B) Other sectors

Manufacturing B,C
Construction F
Wholesale, import and export trade 45-46
Hotels 55
Other transportation, storage, postal and courier 50-53
services
Information and communications J
Financing and insurance K
Real estate activities (excl. estate management) 68 (excl. 6822)
Professional and business services, scientific and technical M, 77-79, 82
activities
Cleaning services 812
Community, social and personal services (excl. v and vi) O-U (excl. 873 and 9601)
Others D-E

Note: (*)

The Hong Kong Standard Industrial Classification Version 2.0 (HSIC V2.0) is modelled on the

International Standard Industrial Classification of All Economic Activities Revision 4 (ISIC Rev. 4),
which was released by the United Nations Statistics Division in August 2008 and is the latest
international statistical standard for industrial classification. HSIC V2.0 has been used progressively
in different surveys by Census and Statistics Department (C&SD) since 2009 as a standard
framework for classifying business establishments into industry classes as well as for compilation,
analysis and dissemination of statistics by industry. A full index of HSIC V2.0 industry codes and
titles are available from the publication entitied Hong Kong Standard Industrial Classification (HSIC)
Version 2.0, which can be downloaded free of charge from the website of C&SD

(www.censtatd.gov.hk).
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Chart A4.1: Estimated total weekly working hours distribution of selected

sectors
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Chart A1.9 Information and communications
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Chart A1.11 Real estate activities (excl. estate management)
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ChartAl.13 Cleaning services
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Chart A1.10 Financing and insurance
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Chart A1.12 Professional and business services, scientific and technical
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Chart Al.14 Community, social and personal services (excl. elderly homes,

laundry and dry cleaning services)
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Working hours distributions for the sectors “Elderly homes”, “Laundry and dry cleaning services”,

“Hotels” and “Others” are not released owing to relatively large sampling error.
Some of the estimates shown in the charts above are based on a small number of observations and

hence are rather crude.

2011 Annual Earnings and Hours Survey, Census & Statistics Department.

Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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Chart A4.2: Estimated total weekly working hours
occupation
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Chart A2.5 Lower-skilled occupations
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Chart A2.2 Managers and administrators
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Chart A2.7 Service workers and shop sales workers
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Chart A2.9 Plant and machine operators and assemblers
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Chart A2.8 Craft and related workers
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Chart A2.10 Elementary workers
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Some of the estimates shown in the charts above are based on a small number of observations and

2011 Annual Earnings and Hours Survey, Census & Statistics Department.

Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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AS.1

Appendix 5

Methodology of Cost Impact Assessment

There is currently no general statutory regulation in Hong Kong
regarding the number of working hours and the minimum overtime pay
rate. In the absence of previous experience, a broad-brush approach
can only be adopted for any cost impact assessment related to SWH
implementation in estimating the number of affected employees, the
increase in wages to the affected employees and the additional wage bill
to employers under some plausible assumptions.

Estimation of Affected Employees and Corresponding Increases in Wages
and Total Wage Bill

AS5.2

AS5.3

AS5.4

ASS5

As no single survey regarding total working hours of employees
(including both compensated and uncompensated hours of work) is
currently available, data from the Annual Earnings and Hours Survey
(AEHS) and General Household Survey (GHS) are combined for
conducting the cost impact assessment of SWH (please see Appendix 3
for details).

Such cost impact assessment includes the estimation of the number of
affected employees under different testing scenarios, with selected SWH
thresholds, statutory minimum overtime pay rates and exemption criteria
based on employees’ occupations.

Affected employees refer to employees with estimated total weekly
working hours higher than a chosen SWH threshold. In general, the
lower the SWH threshold, the higher would be the proportion of affected
employees.  The socio-economic characteristics of the affected
employees are then analysed.

All working hours of affected employees above the SWH threshold will
be treated as overtime work, which would be entitled to compensation
according to the statutory minimum overtime pay rate or the overtime
pay rate of the enterprise, whichever is higher. The corresponding
increases in wages and total wage bill are then estimated by the amount
of additional overtime pay to affected employees. The higher the
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statutory minimum overtime pay rate, the higher would be the cost
impact.

Key Assumptions

AS5.6

AS.7

The assessment is entirely static by holding all other things equal
besides the additional overtime pay due to policy implementation. It is
also assumed that the resultant cost impact is fully borne by employers,
without consequential adjustment to the production processes and/or
output prices.

While the additional increase in total wage bill is expressed on a yearly
basis, the number of total estimated working hours (including all
overtime hours) is assumed to remain unchanged throughout the year,
which implies that seasonal fluctuations or holidays have not been taken
into account.

Limitations

AS5.8

AS5.9

AS5.10

AS.11

The policy design and parameters of SWH are all unknown, which make
the assessment nearly impossible to produce any dynamic result.

The micro-dataset for the cost impact assessment is produced based on
statistical methods by merging two different surveys, instead of relying
solely on the results of a single survey. Such approach will affect the
cost impact estimates, and larger estimation errors should be expected.

One key assumption underlying the cost impact assessment is that the
resultant increase in labour cost would be fully borne by employers.
This is a rather restrictive assumption adopted for the purpose of the
broad-brush assessment only. Assessments for irregular working hours
and employment benefits which could affect the estimated working
hours patterns of employees are also not available.

The assessment is purely static in nature and only indicates the
first-round effects of the implementation of SWH. Taking into account
the dynamic interactions in the labour market, part of the increase in
labour costs would trigger a series of adjustments as discussed in the
report. The cost effect would be shifted, plausibly in part or in whole,
onto employees and/or consumers through adjustments in wages and/or
output prices.
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Table A6.1

Table A6.2

Table A6.3

Table A6.4

Table A6.5

Table A6.6

Table A6.7

Table A6.8

Table A6.9

Table A6.10

Table A6.11

Table A6.12

Table A6.13

Table A6.14

Appendix 6

Statistical Appendix of Cost Impact Assessment

Socio-economic characteristics of affected employees (Scenario C.1 —
without any exemption)

Socio-economic characteristics of affected employees (Scenario C.ii —
with exemption of managers, administrators and professionals)

Socio-economic characteristics of affected employees (Scenario
C.ii1 — with exemption of managers, administrators, professionals and
associate professionals)

Proportion of affected employees in terms of full-time employees by
socio-economic attribute (Scenario C.i — without any exemption)

Proportion of affected employees in terms of full-time employees by
socio-economic attribute (Scenario C.ii — with exemption of
managers, administrators and professionals)

Proportion of affected employees in terms of full-time employees by
socio-economic attribute (Scenario C.iii — with exemption of
managers, administrators, professionals and associate professionals)

Cost impact assessment by SWH threshold, overtime pay rate and
exemption criteria

Cost impact assessment by SWH threshold, overtime pay rate and
exemption criteria — SMEs only

Estimated increases in wages of affected employees by sector
(Scenario B.1 — overtime pay rate = 1.0)

Estimated increases in wages of affected employees by sector
(Scenario B.ii — overtime pay rate = 1.25)

Estimated increases in wages of affected employees by sector
(Scenario B.ii1 — overtime pay rate = 1.5)

Estimated increases in wages of affected employees by occupation
(Scenario B.i — overtime pay rate = 1.0)

Estimated increases in wages of affected employees by occupation
(Scenario B.ii — overtime pay rate = 1.25)

Estimated increases in wages of affected employees by occupation
(Scenario B.iii — overtime pay rate = 1.5)
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Table A6.1: Socio-economic characteristics of affected employees
(Scenario C.i — without any exemption)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
No.'000 | %Share | No.'000 | % Share No.'000 [ % Share
All employees 23789 100.0 1858.5 100.0 1320.2 100.0
. Gender
Male 1284.7 54.0 1045.9 56.3 806.1 61.1
Female 1094.2 46.0 812.6 43.7 514.0 38.9
1. Age group
15-19 11.6 0.5 9.9 0.5 8.6 0.6
20-29 491.3 20.7 359.9 19.4 230.7 17.5
30-39 675.6 28.4 503.8 271 318.8 24.1
40-49 641.3 27.0 507.0 27.3 382.5 29.0
50-59 452.0 19.0 384.7 20.7 303.1 23.0
>60 107.1 45 93.1 5.0 76.5 5.8
11l. Educational attainment
Primary and below 306.7 12.9 284.2 15.3 247.6 18.8
Lower secondary (S1 to 3) 348.8 14.7 316.8 17.0 282.5 214
Upper secondary (S4 to 7) 968.9 40.7 764.1 41.1 537.1 40.7
Tertfiary education 754.5 31.7 493.3 26.5 253.0 19.2
IV. Sector
(A) Long-working-hours sectors 657.0 271.6 583.1 31.4 521.8 39.5
i Refalil 2235 94 189.0 10.2 157.1 11.9
i Estate managementand security 136.1 5.7 123.6 6.7 115.1 8.7
i Restaurants 179.8 7.6 169.0 9.1 161.4 12.2
v Land fransport 96.0 4.0 814 4.4 715 54
v Elderly homes 17.6 0.7 16.1 0.9 13.3 1.0
vi Laundry and dry cleaning services 4.1 0.2 3.9 0.2 3.3 0.3
(B) Other sectors 1721.8 724 12754 68.6 798.4 60.5
Manufacturing 100.6 4.2 88.6 48 62.7 48
Consfructon 2144 9.0 193.0 10.4 170.8 12.9
Wholesale, importand export rade 4143 17.4 2725 147 1334 10.1
Hotels 37.8 1.6 36.4 2.0 34.5 2.6
Other transportation, storage, postal and courier services 105.9 44 85.3 4.6 60.3 4.6
Information and communications 81.8 34 45.5 2.4 23.8 1.8
Financing and insurance 183.5 7.7 106.0 5.7 58.2 4.4
Real estate activiies (excl. estate management) 29.7 1.2 21.0 1.1 141 1.1
Professional and business services, scientific and technical 145.8 6.1 91.9 49 49.0 3.7
aclivities
Cleaning services 49.5 2.1 45.0 24 40.2 3.0
Community, social and personal services (excl. v and vi) 346.4 14.6 279.0 15.0 144.6 11.0
Others 12.3 0.5 11.3 0.6 6.8 0.5
V. Occupation
(A) Higher-skilled occupations 948.0 39.9 650.4 35.0 363.0 21.5
Managers and administrators 265.4 11.2 185.2 10.0 109.8 8.3
Professionals 147.3 6.2 97.5 5.2 45.6 3.5
Associate professionals 535.3 22.5 367.7 19.8 207.7 15.7
(B) Lower-skilled occupations 1430.8 60.1 1208.1 65.0 957.1 72.5
Clerks 4137 174 2744 14.8 134.5 10.2
Service workers and shop sales workers 371.1 15.6 342.6 18.4 302.6 22.9
Craftand related workers 191.7 8.1 175.7 9.5 154.4 11.7
Plantand machine operators and assemblers 99.5 4.2 90.8 4.9 81.5 6.2
Elementary workers 354.8 14.9 324.6 17.5 284.0 215
VI. By establishment size
Large enterprises 1314.9 55.3 1025.2 55.2 748.8 56.7
SMEs 1064.0 447 833.2 448 571.4 43.3

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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Table A6.2: Socio-economic characteristics of affected employees
(Scenario C.ii — with exemption of managers, administrators
and professionals)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
No.'000 | %Share | No.'000 | %Share | No.'000 | % Share
All employees 1966.1 100.0 1575.7 100.0 1164.8 100.0
. Gender
Male 1023.1 52.0 864.3 54.8 701.8 60.3
Female 943.1 48.0 711.5 452 463.0 39.7
1. Age group
15-19 11.6 0.6 9.9 0.6 8.6 0.7
20-29 438.6 22.3 325.0 20.6 215.0 18.5
30-39 542.3 27.6 4154 26.4 273.1 23.4
40-49 511.6 26.0 4194 26.6 330.4 28.4
50-59 3775 19.2 331.0 21.0 2711 23.3
>60 84.6 43 75.2 48 66.6 5.7
11l. Educational attainment
Primary and below 302.8 15.4 281.0 17.8 245.3 211
Lower secondary (S1to 3) 3414 17.4 310.0 19.7 211.7 23.8
Upper secondary (S4 to 7) 876.4 44.6 691.7 43.9 4915 422
Tertiary education 4455 22.7 293.1 18.6 150.3 12.9
IV. Sector
(A) Long-working-hours sectors 617.8 314 551.0 35.0 497.4 42.7
i Retail 205.6 10.5 174.7 11.1 145.8 12.5
i Estate managementand security 129.2 6.6 119.2 7.6 112.6 9.7
i Restaurants 175.9 8.9 165.3 10.5 157.8 13.5
iv_ Land transport 86.3 4.4 72.4 4.6 65.1 5.6
v Elderly homes 16.8 0.9 15.5 1.0 12.9 1.1
vi Laundry and dry cleaning services 3.9 0.2 3.8 0.2 3.3 0.3
(B) Other sectors 1348.3 68.6 1024.8 65.0 667.4 57.3
Manufacturing 84.1 4.3 74.7 47 53.5 46
Consfruction 196.6 10.0 178.8 11.3 161.1 13.8
Wholesale, importand export rade 3213 16.3 2116 13.4 102.5 8.8
Hotels 334 1.7 324 2.1 30.9 2.7
Other transportation, storage, postal and courier services 88.4 45 727 4.6 52.9 45
Information and communications 475 24 26.9 17 14.4 1.2
Financing and insurance 109.2 5.6 57.0 3.6 31.1 2.7
Real estate activiies (excl. estate management) 225 1.1 15.5 1.0 11.0 0.9
Professional and business services, scientific and technical 104.6 53 65.8 4.2 35.6 3.1
aclvities
Cleaning services 48.8 2.5 44.4 2.8 39.8 3.4
Community, social and personal services (excl. v and vi) 281.1 14.3 234.8 14.9 128.3 11.0
Others 10.8 0.6 10.0 0.6 6.2 0.5
V. Occupation
(A) Higher-skilled occupations 53688 27.2 367.7 23.3 207.7 17.8
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals 535.3 27.2 367.7 23.3 207.7 17.8
(B) Lower-skilled occupations 1430.8 72.8 1208.1 76.7 957.1 82.2
Clerks 413.7 21.0 2744 174 134.5 11.5
Service workers and shop sales workers 3711 18.9 3426 21.7 302.6 26.0
Craftand related workers 191.7 9.8 175.7 11.2 154.4 13.3
Plantand machine operators and assemblers 99.5 5.1 90.8 5.8 815 7.0
Elementary workers 354.8 18.0 324.6 20.6 284.0 244
VI. By establishment size
Large enterprises 1088.1 55.3 874.8 55.5 667.0 57.3
SMEs 878.0 44.7 700.9 44.5 497.8 42.7

Note: N.A. Notapplicable.
Sources: 2011 Annual Earnings and Hours Survey, Census & Statisics Department.
Aug-Oct2011 General Household Survey, Census & Stafisics Department.
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Table A6.3: Socio-economic characteristics of affected employees
(Scenario C.iii — with exemption of managers, administrators,
professionals and associate professionals)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
No. '000 % Share | No.'000 % Share | No.'000 % Share
All employees 1430.8 100.0 1208.1 100.0 957.1 100.0
. Gender
Male 746.5 52.2 667.3 55.2 580.8 60.7
Female 684.4 47.8 540.8 44.8 376.3 39.3
1. Age group
15-19 11.2 0.8 9.5 0.8 8.3 0.9
20-29 286.6 20.0 226.7 18.8 163.2 17.0
30-39 350.5 24.5 287.8 23.8 207.4 21.7
40-49 386.7 27.0 321.7 271 275.0 28.7
50-59 321.2 22.5 289.4 24.0 2424 25.3
>60 747 5.2 66.9 5.5 60.9 6.4
111. Educational attainment
Primary and below 296.6 20.7 275.5 22.8 240.6 25.1
Lower secondary (S1fo 3) 325.0 22.7 294.9 24.4 265.7 27.8
Upper secondary (S4 to 7) 660.7 46.2 536.5 44.4 393.7 411
Tertiary education 148.4 10.4 101.3 8.4 57.1 6.0
IV. Sector
(A) Long-working-hours sectors 558.3 39.0 505.6 41.9 462.2 48.3
i Retall 182.9 12.8 157.1 13.0 133.7 14.0
i Estate managementand security 114.7 8.0 108.4 9.0 103.8 10.8
i Restaurants 165.2 11.5 154.9 12.8 148.2 15.5
iv Land transport 76.6 5.4 67.7 5.6 61.8 6.5
v Elderly homes 15.3 1.1 14.1 1.2 11.8 1.2
vi Laundry and dry cleaning services 3.7 0.3 35 0.3 3.0 0.3
(B) Other sectors 872.5 61.0 702.5 58.1 494.9 51.7
Manufacturing 58.2 41 53.4 44 40.1 4.2
Consfruction 160.1 11.2 147.7 12.2 135.4 14.1
Wholesale, importand export rade 200.2 14.0 137.9 11.4 67.1 7.0
Hotels 28.5 2.0 27.8 23 27.0 2.8
Other transportation, storage, postal and courier services 74.2 52 62.1 5.1 459 4.8
Information and communications 174 1.2 11.7 1.0 7.2 0.7
Financing and insurance 451 3.2 234 1.9 11.9 12
Real estate activiies (excl. estate management) 5.3 0.4 3.2 0.3 2.0 0.2
Professional and business services, scientific and technical 49.2 3.4 29.6 2.4 16.1 1.7
actviies
Cleaning services 47.3 3.3 431 3.6 38.7 4.0
Community, social and personal services (excl. v and vi) 180.1 12.6 156.1 12.9 98.8 10.3
Others 6.8 0.5 6.4 0.5 4.8 0.5
V. Occupation
(A) Higher-skilled occupations N.A. N.A. N.A. N.A. N.A. N.A.
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals N.A. N.A. N.A. N.A. N.A. N.A.
(B) Lower-skilled occupations 1430.8 100.0 12081 100.0 957.1 100.0
Clerks 413.7 28.9 274.4 22.7 134.5 14.1
Service workers and shop sales workers 3711 25.9 342.6 28.4 302.6 31.6
Cratft and related workers 191.7 13.4 175.7 145 154.4 16.1
Plantand machine operators and assemblers 99.5 7.0 90.8 75 81.5 8.5
Elementary workers 354.8 24.8 324.6 26.9 284.0 29.7
VI. By establishment size
Large enterprises 781.0 54.6 669.5 55.4 550.8 57.5
SMEs 649.9 454 538.5 44.6 406.3 42.5

Note: N.A. Notapplicable.
Sources: 2011 Annual Earnings and Hours Survey, Census & Statisics Department.
Aug-Oct 2011 General Household Survey, Census & Statisics Department.
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Table A6.4: Proportion of affected employees in terms of full-time
employees by socio-economic attribute (Scenario C.i -
without any exemption)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
% in the % in the % in the
No. '000 respective No. '000 respective No. '000 respective
groups groups groups
All employees 2378.9 91.1 1858.5 71.2 1320.2 50.6
I. Gender
Male 1284.7 92.0 1045.9 74.9 806.1 57.7
Female 1094.2 90.1 812.6 66.9 514.0 42.3
1I. Age group
15-19 11.6 93.3 9.9 79.6 8.6 69.0
20-29 491.3 91.6 359.9 67.1 230.7 43.0
30-39 675.6 91.1 503.8 68.0 318.8 43.0
40-49 641.3 89.2 507.0 70.5 382.5 53.2
50-59 452.0 93.0 384.7 79.2 303.1 62.4
>60 1071 924 93.1 80.3 76.5 66.0
11l. Educational attainment
Primary and below 306.7 95.4 284.2 88.4 247.6 71.0
Lower secondary (S1 to 3) 348.8 95.9 316.8 87.1 282.5 7.7
Upper secondary (S4 to 7) 968.9 91.8 764.1 72.4 537.1 50.9
Tertiary education 754.5 86.7 493.3 56.7 253.0 29.1
IV. Sector
(A) Long-working-hours sectors 657.0 95.5 583.1 84.7 521.8 75.8
i Retail 2235 97.6 189.0 82.6 157.1 68.6
i Estate managementand security 136.1 99.5 123.6 90.4 1151 84.2
i Restaurants 179.8 97.1 169.0 91.3 161.4 87.2
v Land transport 96.0 83.6 814 70.9 715 62.3
v Elderly homes 17.6 97.5 16.1 89.2 13.3 74.0
vi Laundry and dry cleaning services 41 91.6 39 87.5 33 74.6
(B) Other sectors 1721.8 89.6 12754 66.3 798.4 41.5
Manufacturing 100.6 94.6 88.6 83.3 62.7 59.0
Construction 214.4 94.1 193.0 84.7 170.8 74.9
Wholesale, import and export rade 414.3 90.4 2725 59.4 1334 291
Hotels 37.8 98.3 36.4 94.7 34.5 89.7
Other transportation, storage, postal and courier services 105.9 88.3 85.3 7141 60.3 50.3
Information and communications 81.8 85.2 455 473 23.8 248
Financing and insurance 183.5 92.7 106.0 535 58.2 294
Real estate activiies (excl. estate management) 29.7 87.1 21.0 61.6 141 41.3
Professional and business services, scientific and technical 145.8 88.5 91.9 55.8 49.0 29.8
activiies
Cleaning services 495 94.8 45.0 86.3 40.2 77.0
Community, social and personal services (excl. v and vi) 346.4 84.5 279.0 68.1 144.6 35.3
Others 12.3 73.8 11.3 67.8 6.8 40.6
V. Occupation
(A) Higher-skilled occupations 948.0 88.4 650.4 60.6 363.0 33.9
Managers and administrators 265.4 91.0 185.2 63.5 109.8 376
Professionals 147.3 80.3 97.5 53.1 45.6 24.8
Associate professionals 535.3 89.6 367.7 61.6 207.7 34.8
(B) Lower-skilled occupations 1430.8 93.0 12081 78.5 957.1 62.2
Clerks 4137 89.5 2744 59.3 134.5 29.1
Service workers and shop sales workers 37141 96.2 342.6 88.9 302.6 78.5
Craftand related workers 191.7 93.7 175.7 85.9 1544 75.5
Plant and machine operators and assemblers 99.5 85.4 90.8 77.9 81.5 69.9
Elementary workers 354.8 96.1 324.6 87.9 284.0 77.0
VI. By establishment size
Large enterprises 13149 91.3 1025.2 712 748.8 52.0
SMEs 1064.0 90.9 833.2 71.2 571.4 48.8
Note: Percentages in the above table refer to the proportions of employees expressed as % of full-ime employees in the respecive groups.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statsics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.5: Proportion of affected employees in terms of full-time
employees by socio-economic attribute (Scenario C.ii — with
exemption of managers, administrators and professionals)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
% in the % in the % in the
No. '000 respective No. '000 respective No. '000 respective
groups groups groups
All employees 1966.1 75.3 1575.7 60.4 1164.8 44.6
. Gender
Male 1023.1 73.3 864.3 61.9 701.8 50.3
Female 943.1 77.6 711.5 58.6 463.0 38.1
11. Age group
15-19 11.6 93.3 9.9 79.5 8.6 69.0
20-29 438.6 81.8 325.0 60.6 215.0 40.1
30-39 542.3 73.2 4154 56.0 273.1 36.8
40-49 511.6 71.2 419.4 58.4 330.4 46.0
50-59 377.5 77.7 331.0 68.1 271.1 55.8
>60 84.6 73.0 75.2 64.9 66.6 57.4
11l. Educational attainment
Primary and below 302.8 94.2 281.0 87.4 2453 76.3
Lower secondary (S1to 3) 3414 93.9 310.0 85.2 277.7 76.4
Upper secondary (S4 to 7) 876.4 83.0 691.7 65.5 491.5 46.6
Tertiary education 4455 51.2 2931 337 150.3 17.3
IV. Sector
(A) Long-working-hours sectors 617.8 89.8 551.0 80.1 4974 72.3
i Retall 205.6 89.8 174.7 76.3 145.8 63.7
i Estate managementand security 129.2 94.5 119.2 87.2 112.6 82.3
i Restaurants 175.9 95.0 165.3 89.3 157.8 85.2
iv Land transport 86.3 75.1 724 63.1 65.1 56.7
v Elderly homes 16.8 93.4 15.5 85.9 12.9 71.7
vi Laundry and dry cleaning services 3.9 87.8 3.8 83.7 3.3 734
(B) Other sectors 1348.3 70.1 1024.8 53.3 667.4 34.7
Manufacturing 84.1 79.1 747 70.3 53.5 50.3
Construction 196.6 86.2 178.8 78.5 161.1 70.6
Wholesale, importand export trade 3213 70.1 211.6 46.2 102.5 224
Hotels 334 87.0 324 84.4 30.9 80.5
Other fransportation, storage, postal and courier services 88.4 73.7 72.7 60.7 529 441
Information and communications 475 49.5 26.9 28.0 14.4 15.0
Financing and insurance 109.2 55.2 57.0 28.8 311 15.7
Real estate activiies (excl. estate management) 22.5 65.8 15.5 455 11.0 32.3
Professional and business services, scientific and technical 104.6 63.5 65.8 40.0 35.6 21.6
aclivites
Cleaning services 48.8 93.5 444 85.2 39.8 76.2
Community, social and personal services (excl. v and vi) 281.1 68.6 234.8 57.3 128.3 31.3
Others 10.8 64.9 10.0 59.9 6.2 37.3
V. Occupation
(A) Higher-skilled occupations 535.3 49.9 367.7 34.3 207.7 19.4
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals 535.3 89.6 367.7 61.6 207.7 34.8
(B) Lower-skilled occupations 1430.8 93.0 1208.1 78.5 957.1 62.2
Clerks 413.7 89.5 2744 59.3 134.5 29.1
Service workers and shop sales workers 37141 96.2 342.6 88.9 302.6 78.5
Craftand related workers 191.7 93.7 175.7 85.9 154.4 75.5
Plant and machine operators and assemblers 99.5 85.4 90.8 779 815 69.9
Elementary workers 354.8 96.1 3246 87.9 284.0 77.0
VI. By establishment size
Large enterprises 1088.1 75.5 874.8 60.7 667.0 46.3
SMEs 878.0 75.0 700.9 59.9 497.8 42.6
Note: Percentages in the above table refer to the proportions of employees expressed as % of full-ime employees in the respective groups.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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Table A6.6: Proportion of affected employees in terms of full-time
employees by socio-economic attribute (Scenario C.iii — with
exemption of managers, administrators, professionals and
associate professionals)

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
% in the % in the % in the
No.'000 | respective No. '000 respective No.'000 | respective
groups groups groups
All employees 1430.8 54.8 1208.1 46.3 957.1 36.7
I.  Gender
Male 746.5 53.5 667.3 47.8 580.8 41.6
Female 684.4 56.3 540.8 445 376.3 31.0
1. Age group
15-19 11.2 89.9 9.5 76.9 8.3 66.7
20-29 286.6 53.4 226.7 42.3 163.2 304
30-39 350.5 47.3 287.8 38.8 207.4 28.0
40-49 386.7 53.8 327.7 45.6 275.0 38.3
50-59 321.2 66.1 289.4 59.6 242.4 49.9
>60 74.7 64.4 66.9 51.7 60.9 52.5
111. Educational attainment
Primary and below 296.6 92.3 275.5 85.7 240.6 74.9
Lower secondary (S1 to 3) 325.0 89.4 294.9 81.1 265.7 731
Upper secondary (S4 to 7) 660.7 62.6 536.5 50.8 3937 373
Tertiary education 148.4 171 101.3 11.6 571 6.6
IV. Sector
(A) Long-working-hours sectors 558.3 81.1 505.6 735 462.2 67.2
i Retail 182.9 79.9 157.1 68.6 133.7 58.4
i Esfate managementand security 114.7 83.8 108.4 79.2 103.8 75.9
i Restaurants 165.2 89.2 154.9 83.7 148.2 80.0
v Land transport 76.6 66.7 67.7 58.9 61.8 53.8
v Elderly homes 15.3 84.9 141 78.3 11.8 65.2
vi Laundry and dry cleaning services 3.7 81.5 3.5 774 3.0 67.3
(B) Other sectors 872.5 454 702.5 36.5 494.9 25.7
Manufacturing 58.2 54.8 53.4 50.2 40.1 37.7
Construction 160.1 70.2 147.7 64.8 135.4 59.4
Wholesale, import and export rade 200.2 437 137.9 30.1 67.1 14.6
Hotels 28.5 741 27.8 724 27.0 70.3
Other transportation, storage, postal and courier services 74.2 61.9 62.1 51.8 459 38.3
Information and communications 174 18.1 1.7 12.2 7.2 7.5
Financing and insurance 451 22.8 234 11.8 11.9 6.0
Real estate activiies (excl. estate management) 5.3 15.6 32 9.3 2.0 5.8
Professional and business services, scientific and technical 49.2 29.9 29.6 18.0 16.1 9.8
activiies
Cleaning services 47.3 90.6 431 82.7 38.7 742
Community, social and personal services (excl. v and vi) 180.1 440 156.1 38.1 98.8 241
Others 6.8 40.9 6.4 38.0 4.8 28.5
V. Occupation
(A) Higher-skilled occupations N.A. N.A. N.A. N.A. N.A. N.A.
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals N.A. N.A. N.A. N.A. N.A. N.A.
(B) Lower-skilled occupations 1430.8 93.0 12081 78.5 957.1 62.2
Clerks 413.7 89.5 2744 59.3 134.5 29.1
Service workers and shop sales workers 37141 96.2 342.6 88.9 302.6 78.5
Craftand related workers 191.7 93.7 175.7 85.9 154.4 75.5
Plant and machine operators and assemblers 99.5 85.4 90.8 77.9 81.5 69.9
Elementary workers 354.8 96.1 3246 87.9 284.0 77.0
VI. By establishment size
Large enterprises 781.0 54.2 669.5 46.5 550.8 38.2
SMEs 649.9 55.5 538.5 46.0 406.3 34.7
Note: Percentages in the above table refer to the proportions of employees expressed as % of full-ime employees in the respecive groups.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.7: Cost impact assessment by SWH threshold, overtime pay

rate and exemption criteria

(A) Without any exemption

40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) ('000) (%) ('000) (%)
23789 91.1 1858.5 71.2 1320.2 50.6
Estimated increase in total wage bill ($Mn) (%) ($Mn) (%) ($Mn) (%)
s . 1.0 17,267 1 3.6 12,993.6 2.7 8,038.9 1.7
tatutory overtime 1.25 36,135.6 75 24,402.0 50 14517.8 30
pay rate
1.5 55,220.8 11.4 36,017.9 74 21,183.3 4.4
(B) With exemption of managers, administrators and professionals
40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) ('000) (%) (‘000) (%)
1966.1 75.3 1575.7 60.4 1164.8 446
Estimated increase in total wage bill ($Mn) (%) ($Mn) (%) ($Mn) (%)
s ) 1.0 6,227.4 1.3 4,884.7 1.0 3,173.8 0.7
tatutory overtime 125 19,3406 40 13,1299 27 8,054.6 17
pay rate
1.5 32,664.4 6.7 21,577.9 45 13,118.5 2.7
(C) With exemption of managers, administrators, professionals and associate professionals
40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) ('000) (%) ('000) (%)
1430.8 54.8 1208.1 46.3 957.1 36.7
Estimated increase in total wage bill ($Mn) (%) ($Mn) (%) ($Mn) (%)
s . 1.0 1,900.7 04 1,588.5 0.3 1,133.2 0.2
tatutory overtime 1.25 11,098.0 23 77695 16 4,992.1 1.0
pay rate
1.5 20,485.7 42 14,135.2 29 9,018.8 1.9
Notes: Percentages in the above table refer to the proportions of affected employees expressed as % of all full-me
employees.
All working hours of affected employees above the SWH threshold will be treated as overtime, which would be
entiled to compensation according to the statutory overtime pay rate or the overtime pay rate of the enterprise,
whichever is higher. The corresponding % increase in wage bill is then estimated by the amount of additional
overtime pay over total wage bill of all employees. The wages are computed in accordance with the definition of
wages as setoutin the Minimum Wage Ordinance.
Sources: 2011 Annual Earnings and Hours Survey, Census & Staistics Department

Aug-Oct 2011 General Household Survey, Census & Statistics Department.
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Table A6.8: Cost impact assessment by SWH threshold, overtime pay rate
and exemption criteria — SMEs only

(A) Without any exemption

40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) (‘000) (%) (‘000) (%)
1064.0 90.9 833.2 71.2 57114 48.8
Estimated increase in total wage bill in ($Mn) (%) ($Mn) (%) ($Mn) (%)
SMEs
Statut " 1.0 5,883.6 3.0 4,551.9 23 2,802.0 14
tatutory overtime 125 13,6184 69 9,136.1 46 5,286.3 27
pay rate
1.5 21,402.7 10.8 13,767.9 6.9 7,813.0 39
(B) With exemption of managers, administrators and professionals
40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) (‘000) (%) ('000) (%)
878.0 75.0 700.9 59.9 497.8 426
Estimated increase in total wage bill in ($Mn) (%) ($Mn) (%) ($Mn) (%)
SMEs
s ) 1.0 2,486.2 1.3 1,997.7 1.0 1,292.3 0.7
tatutory overtime 125 8,038.0 40 54150 27 3,206.0 16
pay rate
1.5 13,637.8 6.9 8,878.7 45 5,161.3 26

(C) With exemption of managers, administrators, professionals and associate professionals

40 hrs 44 hrs 48 hrs
Affected employees ('000) (%) (‘000) (%) (‘000) (%)
649.9 55.5 538.5 46.0 406.3 34.7
Estimated increase in total wage bill in
g o rease i foRwage BT ($W) (%) ($Wn) (%) ($W) (%)
SMEs
Statut " 1.0 867.8 0.4 719.0 04 489.2 0.2
atdtory overtime 1.25 4,869.0 25 33064 17 20144 10
pay rate
1.5 8,908.2 45 5,930.5 3.0 3,572.8 1.8
Notes: Percentages in the above table refer to the proportions of afiected employees in SMEs expressed as % of all full-
time employees in SMEs.
All working hours of aflected employees above the SWH threshold will be treated as overtime, which would be
entifled to compensation according to the statutory overtime pay rate or the overtime pay rate of the enterprise,
whichever is higher. The corresponding % increase in wage bill is then estimated by the amount of additional
overtime pay over fotal wage bill of all employees in SMEs. The wages are computed in accordance with the
definiion of wages as setoutin the Minimum Wage Ordinance.
Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department

Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.9: Estimated increases in wages of affected employees by sector
(Scenario B.i — overtime pay rate = 1.0)

(A) Without any exemption

Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 17,2671 4.1 12,993.6 4.0 8,038.9 3.7
(A) Long-working-hours sectors 1,276.9 1.5 1,084.7 15 805.2 1.2
i Refail 452.5 1.6 384.6 1.6 276.5 14
i Estate managementand security 261.3 1.7 203.8 15 119.9 1.0
i Restauranis 161.9 0.8 156.8 0.8 146.1 0.8
ivLand fransport 386.9 2.2 327.0 2.3 252.1 2.0
v Elderly homes 114 0.5 9.7 0.5 79 0.5
vi Laundry and dry cleaning services 29 0.7 2.9 0.7 2.8 0.8
(B) Other sectors 15,990.1 47 11,908.9 48 7,233.7 438
Manufacturing 476.9 32 439.4 33 314.5 3.3
Construction 635.7 1.6 520.1 1.5 382.7 1.2
\Wholesale, import and export rade 3,319.5 4.6 2,532.3 54 1,487.6 6.4
Hotels 114.8 22 105.6 2.1 89.4 1.9
Other transportation, storage, postal and courier services 621.2 3.6 469.6 34 297.8 3.0
Information and communications 9721 59 645.5 741 358.4 75
Financing and insurance 5171.6 9.1 3,789.6 10.4 2,298.3 10.7
Real estate activities (excl. estate management) 397.2 5.9 289.9 57 191.9 5.6
Professional and business services, scientific and technical activites 2,179.6 73 1,572.8 8.0 924.4 8.8
Cleaning services 278 0.7 244 0.6 19.7 0.6
Community, social and personal services (excl. v and vi) 1,916.5 2.6 1,398.9 24 782.9 3.1
Others 157.3 56 120.8 4.7 86.1 5.7
(B) With exemption of gers, administrators and professional:
Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 6,227.4 22 4,884.7 2.2 3,173.8 2.0
(A)  Long-working-hours sectors 806.2 11 697.1 1.0 5426 0.9
i Refail 2775 1.1 239.0 1.1 178.6 1.0
i Estate managementand security 103.9 0.8 86.2 0.7 54.7 0.5
i Restaurants 132.7 0.7 128.9 0.7 121.0 0.6
v Land fransport 278.2 1.8 230.5 19 177.7 1.6
v Elderly homes 11.0 0.6 9.7 0.6 79 0.5
vi Laundry and dry cleaning services 29 0.7 238 0.7 28 08
(B) Other sectors 54212 2.7 4,187.6 2.7 2,631.2 26
Manufacturing 207.4 1.9 189.0 1.9 133.5 1.9
Consfruction 350.8 1.1 326.3 11 290.9 1.1
Wholesale, importand export rade 1,553.2 36 1,188.5 4.2 687.2 4.9
Hotels 59.9 14 55.5 14 52.1 1.4
Other ransportation, storage, postal and courier services 266.8 2.3 217.9 2.2 147.9 2.0
Information and communications 259.4 39 165.5 4.1 87.7 3.9
Financing and insurance 858.5 47 604.9 5.8 3374 6.1
Real estate activities (excl. estate management) 206.6 5.0 170.5 54 128.9 5.5
Professional and business services, scientific and technical activiies 765.2 5.0 537.9 5.3 290.3 5.2
Cleaning services 20.3 0.5 18.8 0.5 16.1 0.5
Community, social and personal services (excl. v and vi) 786.8 1.6 637.7 16 397.5 2.0
Others 86.2 4.1 75.1 39 61.7 4.9
(C) With exemption of gers, administrators, profe Is and associate professionals
Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 1,900.7 11 1,588.5 1.1 1,133.2 0.9
(A) Long-working-hours sectors 451.4 0.7 417.3 0.7 350.1 0.6
i Refail 169.8 0.8 152.3 0.8 122.7 0.8
i Estate managementand security 36.7 03 29.8 0.3 16.1 0.2
i Restauranis 904 0.5 88.8 0.5 84.4 0.5
v Land fransport 144.7 1.2 137.8 13 119.3 1.2
v__ Elderly homes 6.9 04 5.8 0.4 48 04
vi Laundry and dry cleaning services 2.9 0.8 28 0.8 2.8 0.9
(B) Other sectors 1,449.3 1.3 1,171.2 1.3 783.1 1.2
Manufacturing 137.0 2.0 134.1 2.1 99.5 2.0
Consfruction 166.1 0.6 161.5 0.7 154.6 0.7
Wholesale, importand export rade 483.5 2.1 370.1 2.3 211.2 2.7
Hotels 295 09 286 0.9 27.0 0.8
Other transportation, storage, postal and courier services 164.2 1.8 135.7 17 91.0 15
Information and communications 40.1 2.0 31.5 2.2 20.1 2.1
Financing and insurance 163.7 31 106.2 35 54.1 3.2
Real estate activities (excl. estate management) 18.5 2.9 12.9 33 6.2 2.6
Professional and business services, scientific and technical activiies 107.9 2.0 74.6 22 38.4 2.1
Cleaning services 8.3 0.2 7.9 0.2 6.2 0.2
Community, social and personal services (excl. v and vi) 122.3 0.6 101.1 0.6 69.5 0.6
Others 8.1 0.7 7.0 0.6 5.2 0.6

Note: All working hours of afiected employees above the SWH threshold will be treated as overtime, which would be entitled to compensation according to the statutory overtime pay rate or the overtime
pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then estimated by the amount of additional overtime pay over total wages of affected
employees. The wages are computed in accordance with the definiion of wages as setoutin the Minimum Wage Ordinance.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.10: Estimated increases in wages of affected employees by sector
(Scenario B.ii — overtime pay rate = 1.25)

(A) Without any exemption

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs

($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 36,135.6 85 24,402.0 7.6 14,517.8 6.7
(A) Long-working-hours sectors 6,720.1 78 5,056.2 6.8 3,552.9 54
i Retal 2,095.7 7.3 1,525.9 6.3 1,019.2 5.1
i Estate managementand security 1,382.3 8.9 1,068.1 78 765.0 6.2
i Restaurants 1,688.6 8.0 1,317.5 6.5 962.4 5.0
iv Land fransport 1,373.9 7.7 1,011.8 7.0 710.7 5.7
v Elderly homes 149.2 72 110.4 5.8 798 53
vi Laundry and dry cleaning services 30.3 7.0 225 54 15.9 44
(B) Other sectors 29415.5 8.7 19,345.8 7.8 10,964.9 73
Manufacturing 11776 7.9 856.3 6.5 525.8 54
Constfruction 2,656.3 6.8 1,842.8 5.3 1,109.3 3.6
Wholesale, importand export rade 5,770.7 8.0 3,750.1 8.1 2,051.0 8.8
Hotels 4163 78 3029 5.9 189.3 39
Other transportation, storage, postal and courier services 1,410.7 8.1 945.9 6.9 573.7 59
Information and communications 1,506.1 9.2 926.3 10.1 497.5 10.4
Financing and insurance 7,404.6 13.0 5,070.0 14.0 2,944.6 13.7
Real estate activities (excl. estate management) 686.4 10.3 451.8 8.9 268.0 7.8
Professional and business services, scientfic and technical activities 3,340.3 113 2,215.9 11.3 1,261.2 12.0
Cleaning services 269.6 6.3 187.6 48 1144 33
Community, social and personal services (excl. v and vi) 4,498.4 6.1 2,608.4 4.5 1,310.5 5.1
Others 2787 10.0 187.8 74 119.5 79

(B) With exemption of managers, administrators and professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs

($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 19,340.6 7.0 13,129.9 59 8,054.6 5.0
(A)  Long-working-hours sectors 5,749.9 76 4,351.0 6.5 3,098.9 5.1
i Retal 1,698.9 7.0 1,236.8 5.9 835.6 4.8
i Estate managementand security 1,148.3 8.5 909.1 73 679.8 5.8
i Restaurants 1,5699.2 79 1,242.1 6.4 901.9 4.8
iv Land transport 1,133.7 74 835.6 6.9 589.3 54
v Elderly homes 140.5 74 105.3 6.0 76.6 5.3
viLaundry and dry cleaning services 29.2 72 221 5.7 15.7 44
(B) Other sectors 13,590.8 6.8 8,778.9 5.6 4,955.8 5.0
Manufacturing 706.8 6.5 484.9 5.0 281.7 3.9
Construction 21173 6.4 1,508.0 5.0 955.8 35
Wholesale, importand export rade 2,992.7 6.9 1,895.0 6.7 1,015.1 7.2
Hotels 295.2 7.1 210.0 5.2 130.0 34
Other transportation, storage, postal and courier services 829.2 71 575.3 5.9 367.6 49
Information and communications 481.1 72 279.4 6.9 143.0 6.4
Financing and insurance 1,422.6 7.8 890.9 8.6 456.3 8.2
Real estate activities (excl. estate management) 392.5 9.5 279.6 8.8 183.6 7.8
Professional and business services, scientiic and technical activites 1,329.2 8.6 841.2 8.3 440.0 79
Cleaning services 254.6 6.2 1776 4.7 108.7 3.2
Community, social and personal services (excl. v and vi) 2,593.3 54 1,510.7 37 7854 4.0
Others 176.3 8.5 1264 6.6 88.6 71

(C) With exemption of managers, administrators, professionals and associate professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs

($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 11,098.0 6.4 7,769.5 5.2 4,992.1 4.1
(A)  Long-working-hours sectors 4,881.1 75 3,738.0 6.3 2,693.8 49
i Reail 1,400.3 6.8 1,022.4 5.7 6974 45
i Estate managementand security 986.9 8.6 793.2 73 607.6 58
i Restaurants 14433 78 1,118.7 6.3 809.5 47
v Land transport 902.9 7.3 692.8 6.3 498.6 49
v Elderly homes 120.9 73 90.5 5.9 65.8 5.2
vi Laundry and dry cleaning services 26.8 74 20.5 5.9 14.9 4.8
(B) Other sectors 6,216.9 5.8 4,031.5 45 2,298.3 85
Manufacturing 479.2 6.9 348.0 5.4 214.6 42
Construction 1,603.1 6.1 1,136.7 47 7136 31
Wholesale, importand export rade 1,258.6 55 748.4 4.7 384.7 4.8
Hotels 2217 6.6 155.4 47 90.4 2.8
Other transportation, storage, postal and courier services 599.5 6.6 411.7 5.3 260.8 4.3
Information and communications 119.0 5.9 74.8 5.1 421 4.5
Financing and insurance 314.8 59 182.7 6.0 86.3 5.2
Real estate activities (excl. estate management) 425 6.7 26.0 6.7 13.6 5.7
Professional and business services, scientiic and technical activities 2754 5.1 154.8 4.6 70.2 3.8
Cleaning services 2315 59 159.2 44 94.0 29
Community, social and personal services (excl. v and vi) 1,019.9 4.9 602.6 34 312.2 2.7
Others 51.8 44 31.0 2.8 15.7 1.7

Note: All working hours of afected employees above the SWH threshold will be treated as overtime, which would be entiled to compensation according to the statutory overtime pay rate or the overtme
pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then estimated by the amount of additional overtime pay over total wages of aflected
employees. The wages are computed in accordance with the definiion of wages as set outin the Minimum Wage Ordinance.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.11: Estimated increases in wages of affected employees by sector
(Scenario B.iii — overtime pay rate = 1.5)

(A) Without any exemption

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs

($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 55,220.8 13.0 36,017.9 11.2 21,1833 9.8
(A) Long-working-hours sectors 12,212.2 14.3 9,076.1 121 6,347.6 9.6
i Refail 3,744.0 13.0 2,672.1 11.0 1,766.0 8.9
i Estate managementand security 2,504.6 16.1 1,933.5 14.1 1411.2 114
i Resfaurants 3,216.6 15.3 24793 12.3 1,779.9 9.2
iv Land transport 2,400.4 134 1,736.1 121 1,208.3 9.7
v Elderly homes 287.2 13.8 211.3 111 151.8 10.0
Vi Laundry and dry cleaning services 59.3 137 43.8 10.5 30.5 8.4
(B) Other sectors 43,008.7 12.7 26,941.8 10.9 14,835.7 9.9
Manufacturing 1,897.9 12.8 1,291.9 9.8 753.3 78
Construction 47475 121 3,235.5 9.3 1,903.7 6.2
Wholesale, importand export rade 8,242.2 11.5 4,986.1 10.7 2,629.9 11.2
Hotels 717.8 135 500.1 9.8 289.1 6.0
Other transportation, storage, postal and courier services 2,239.6 12.8 1,459.5 10.6 878.4 9.0
Information and communications 2,041.8 12.5 1,208.6 13.2 637.8 134
Financing and insurance 9,639.4 17.0 6,351.7 175 3,591.7 16.8
Real estate activities (excl. estate management) 975.9 14.6 614.2 12.1 344.4 10.1
Professional and business services, scientific and technical activiies 4,507.7 15.2 2,863.8 14.6 1,601.2 15.2
Cleaning services 5121 12.0 351.6 9.0 209.8 6.0
Community, social and personal services (excl. v and vi) 7,085.7 9.6 3,823.2 6.7 1,842.7 7.2
Others 400.9 14.3 255.7 10.0 153.7 10.2

(B) With exemption of managers, administrators and professional

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 32,664.4 11.8 21,577.9 9.7 13,118.5 8.2
(A) Long-working-hours sectors 10,7411 14.2 8,052.0 12.0 5,701.1 9.4
i Refail 3,124.3 12.9 2,238.4 10.7 1,495.9 8.6
i Estate managementand security 2,193.7 16.2 1,732.8 13.9 1,305.7 11.2
i Resfaurants 3,066.9 15.1 2,356.5 12.1 1,684.0 9.0
iv_Land transport 2,028.7 13.2 1,480.2 12.3 1,039.9 9.5
v__ Elderly homes 2701 14.2 2011 1.5 1454 10.1
vi Laundry and dry cleaning services 57.4 14.1 431 11.0 30.2 8.5
(B) Other sectors 21,9233 10.9 13,525.9 8.7 74174 74
Manufacturing 1,225.3 11.3 798.8 8.2 445.5 6.2
Construction 3,953.3 11.9 2,758.9 9.2 1,687.6 6.1
Wholesale, importand export trade 44515 10.3 2,619.1 9.3 1,358.2 9.7
Hotels 530.5 12.8 364.4 9.1 207.9 54
Other transportation, storage, postal and courier services 1,430.8 12.3 970.0 9.9 616.0 8.3
Information and communications 704.4 10.5 394.6 9.8 199.3 9.0
Financing and insurance 1,988.4 10.9 1,178.2 114 575.9 104
Real estate activities (excl. estate management) 578.6 14.0 388.9 12.3 238.5 10.1
Professional and business services, scientific and technical activiies 1,898.2 12.4 1,148.5 11.3 592.3 10.6
Cleaning services 489.7 12.0 337.2 8.9 2021 5.9
Community, social and personal services (excl. v and vi) 4,405.4 9.2 2,388.9 5.9 1,177.8 6.0
Others 267.2 12.9 178.6 9.3 116.3 9.3
(C) With ption of gers, administrators, professionals and associate professionals
Employees with weekly working hours over the specified levels
40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 20,485.7 11.8 14,135.2 9.5 9,018.8 75
(A) Long-working-hours sectors 9,356.6 14.4 7,104.2 11.9 5,081.8 9.3
i Refail 2,634.5 12.8 1,895.9 10.6 1,274.9 8.3
i Estate managementand security 1,937.9 16.9 1,667.5 14.3 1,199.9 1.5
i Resfaurants 2,797.3 15.0 2,149.7 1241 1,535.6 8.9
iv Land transport 1,699.9 13.8 1,286.4 11.8 916.1 9.0
v Elderly homes 235.0 14.2 175.3 11.4 126.9 10.0
vi Laundry and dry cleaning services 52.1 14.4 39.4 11.4 28.3 9.1
(B) Other sectors 11,1291 10.3 7,031.0 79 3,937.0 6.0
Manufacturing 836.1 12.0 575.6 9.0 341.2 6.7
Construction 3,104.2 1.7 2,175.9 8.9 1,334.9 59
Wholesale, importand export rade 2,051.3 8.9 1,143.0 7.2 572.8 7.2
Hotels 414.0 12.3 282.2 8.5 153.9 4.8
Other transportation, storage, postal and courier services 1,071.7 11.8 722.7 9.3 457.2 7.6
Information and communications 198.8 9.8 119.0 8.2 64.9 6.9
Financing and insurance 467.0 8.7 260.2 8.5 119.2 71
Real estate activities (excl. estate management) 66.4 10.5 39.1 10.1 20.9 8.8
Professional and business services, scientific and technical activiies 4455 8.2 237.0 71 103.2 5.6
Cleaning services 455.4 1.7 3113 8.6 182.6 5.6
Community, social and personal services (excl. v and vi) 1,922.5 9.3 1,109.0 6.2 559.3 4.8
Others 96.3 8.1 55.9 5.0 27.0 29

Note: All working hours of affected employees above the SWH threshold will be treated as overtime, which would be entifed to compensation according to the statutory overtime pay rate or the overtme
pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then estimated by the amount of additional overtime pay over total wages of affected
employees. The wages are computed in accordance with the definion of wages as set outin the Minimum Wage Ordinance.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
Aug-Oct 2011 General Household Survey, Census & Statistics Department
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Table A6.12: Estimated increases in wages of affected employees by
occupation (Scenario B.i — overtime pay rate = 1.0)

(A) Without any exemption

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 17,2671 41 12,993.6 4.0 8,038.9 3.7
(A) Higher-skilled occupations 15,366.4 6.1 11,405.1 6.5 6,905.7 7.3
Managers and administrators 7,610.6 79 5,729.0 8.6 3,507.1 8.9
Professionals 3,429.1 6.7 2,379.9 72 1,358.0 9.0
Associate professionals 4,326.7 42 3,296.2 44 2,040.6 51

(B) Lower-skilled occupations 1,900.7 1.1 1,588.5 1.1 1,133.2 0.9
Clerks 1,100.8 2.3 821.2 26 457.3 28
Service workers and shop sales workers 229.7 05 221.0 0.5 205.3 0.6
Craftand related workers 2735 0.9 265.7 1.0 2281 0.9
Plants and machine operators and assemblers 169.6 11 159.9 1.1 141.3 1.0
Elementary workers 1271 04 120.6 0.4 101.1 0.3

(B) With exemption of managers, administrators and professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 6,227.4 22 4,884.7 22 3,173.8 20
(A) Higher-skilled occupations 4,326.7 42 3,296.2 44 2,040.6 5.1
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals 4,326.7 42 3,296.2 44 2,040.6 5.1

(B) Lower-skilled occupations 1,900.7 1.1 1,588.5 1.1 1,133.2 0.9
Clerks 1,100.8 23 821.2 26 457.3 28
Service workers and shop sales workers 229.7 0.5 221.0 0.5 205.3 0.6
Craftand related workers 2735 0.9 265.7 1.0 2281 0.9
Plants and machine operators and assemblers 169.6 11 159.9 11 141.3 1.0
Elementary workers 1271 0.4 120.6 04 101.1 0.3

(C) With exemption of managers, administrators, professionals and associate professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 1,900.7 1.1 1,588.5 1.1 1,133.2 0.9
(A) Higher-skilled occupations N.A. N.A. N.A. N.A. N.A. N.A.
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals N.A. N.A. N.A. N.A. N.A. N.A.

(B) Lower-skilled occupations 1,900.7 1.1 1,588.5 1.1 1,133.2 0.9
Clerks 1,100.8 23 821.2 26 457.3 28
Service workers and shop sales workers 229.7 0.5 221.0 0.5 205.3 0.6
Craftand related workers 2735 0.9 265.7 1.0 228.1 0.9
Plants and machine operators and assemblers 169.6 1.1 159.9 11 141.3 1.0
Elementary workers 1271 0.4 120.6 04 1011 0.3

Notes:  All working hours of afiected employees above the SWH threshold will be treated as overtime, which would be entied to compensation according to the
statutory overtime pay rates or the overtime pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then
estimated by the amount of additional overtime pay over total wages of afiected employees. The wages are computed in accordance with the definition of
wages as setoutin the Minimum Wage Ordinance.

N.A. Notapplicable.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct2011 General Household Survey, Census & Statistics Department.
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Table A6.13: Estimated increases in wages of affected employees by
occupation (Scenario B.ii — overtime pay rate = 1.25)

(A) Without any exemption

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 36,135.6 8.5 24,402.0 76 14,517.8 6.7
(A) Higher-skilled occupations 25,037.6 9.9 16,632.5 9.6 9,525.8 10.1
Managers and administrators 11,555.8 11.9 7,959.8 11.9 4,640.1 11.7
Professionals 5,239.2 10.3 3,3124 10.0 1,823.1 12.1
Associate professionals 8,242.6 79 5,360.3 72 3,062.6 76

(B) Lower-skilled occupations 11,098.0 6.4 7,769.5 52 4,992.1 41
Clerks 2,678.7 5.6 1,580.7 49 7917 49
Service workers and shop sales workers 3,015.4 6.9 2,230.1 55 1,550.7 43
Crattand related workers 1,819.3 6.1 1,287.8 47 797.5 32
Plants and machine operators and assemblers 1,144.6 741 863.1 5.9 605.6 45
Elementary workers 2,440.1 6.8 1,807.8 54 1,246.5 42

(B) With exemption of managers, administrators and professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 19,340.6 7.0 13,129.9 5.9 8,054.6 5.0
(A) Higher-skilled occupations 8,242.6 7.9 5,360.3 72 3,062.6 7.6
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals 8,242.6 79 5,360.3 72 3,062.6 76

(B) Lower-skilled occupations 11,098.0 6.4 7,769.5 5.2 4,992.1 4.1
Clerks 2,678.7 5.6 1,580.7 49 791.7 4.9
Service workers and shop sales workers 3,015.4 6.9 2,230.1 55 1,550.7 4.3
Crattand related workers 1,819.3 6.1 1,287.8 47 797.5 3.2
Plants and machine operators and assemblers 1,144.6 71 863.1 5.9 605.6 45
Elementary workers 2,440.1 6.8 1,807.8 5.4 1,246.5 42

(C) With exemption of managers, administrators, professionals and associate professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 11,098.0 6.4 7,769.5 52 4,992.1 4.1
(A) Higher-skilled occupations N.A. N.A. N.A. N.A. N.A. N.A.
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals N.A. N.A. N.A. N.A. N.A. N.A.

(B) Lower-skilled occupations 11,098.0 6.4 7,769.5 52 4,992.1 41
Clerks 2,678.7 5.6 1,580.7 49 7917 49
Service workers and shop sales workers 3,015.4 6.9 2,230.1 55 1,550.7 43
Craftand related workers 1,819.3 6.1 1,287.8 47 797.5 32
Plants and machine operators and assemblers 1,144.6 741 863.1 5.9 605.6 45
Elementary workers 2,440.1 6.8 1,807.8 54 1,246.5 42

Notes:  All working hours of affected employees above the SWH threshold will be treated as overtime, which would be entiied to compensation according to the
statutory overtime pay rate or the overtime pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then
estimated by the amount of additional overtime pay over total wages of afiected employees. The wages are computed in accordance with the definion of
wages as setoutin the Minimum Wage Ordinance.

N.A. Notapplicable.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department
Aug-Oct 2011 General Household Survey, Census & Statistics Department

P. 300



Report of the Policy Study on Standard Working Hours
Appendix 6 — Statistical Appendix of Cost Impact Assessment

Table A6.14: Estimated increases in wages of affected employees by
occupation (Scenario B.iii — overtime pay rate = 1.5)

(A) Without any exemption

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)

All employees 55,220.8 13.0 36,017.9 11.2 21,183.3 9.8
(A) Higher-skilled occupations 34,735.1 13.8 21,882.7 12.6 12,164.5 12.8
Managers and administrators 15,503.5 16.0 10,192.5 15.3 5,774.6 14.6
Professionals 7,053.0 13.8 42476 12.8 2,290.2 15.2
Associate professionals 12,178.7 11.7 7,442.7 10.0 4,099.7 10.2

(B) Lower-skilled occupations 20,485.7 11.8 14,135.2 9.5 9,018.8 75
Clerks 4,278.5 9.0 2,359.1 74 11414 7.1
Service workers and shop sales workers 58214 13.3 4,258.5 10.5 2,908.7 8.0
Craftand related workers 3,416.5 11.5 2,360.8 8.7 1,415.2 57
Plants and machine operators and assemblers 2,176.7 13.5 1,623.1 11.0 1,124.7 8.3
Elementary workers 4,792.6 134 3,533.7 10.6 2,428.9 8.2

(B) With exemption of managers, administrators and professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 32,664.4 11.8 21,577.9 9.7 13,118.5 8.2
(A) Higher-skilled occupations 12,178.7 1.7 7,442.7 10.0 4,099.7 10.2
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals 12,178.7 11.7 7,442.7 10.0 4,099.7 10.2
(B) Lower-skilled occupations 20,485.7 11.8 14,135.2 9.5 9,018.8 75
Clerks 4,278.5 9.0 2,359.1 74 1,141.4 7.1
Service workers and shop sales workers 5821.4 13.3 4,258.5 10.5 2,908.7 8.0
Craftand related workers 3,416.5 11.5 2,360.8 8.7 1,415.2 5.7
Plants and machine operators and assemblers 2,176.7 13.5 1,623.1 11.0 1,124.7 8.3
Elementary workers 4,792.6 134 3,633.7 10.6 2,428.9 8.2

(C) With exemption of managers, administrators, professionals and associate professionals

Employees with weekly working hours over the specified levels

40 hrs 44 hrs 48 hrs
($Mn) (%) ($Mn) (%) ($Mn) (%)
All employees 20,485.7 11.8 14,135.2 9.5 9,018.8 7.5
(A) Higher-skilled occupations N.A. N.A. N.A. N.A. N.A. N.A.
Managers and administrators N.A. N.A. N.A. N.A. N.A. N.A.
Professionals N.A. N.A. N.A. N.A. N.A. N.A.
Associate professionals N.A. N.A. N.A. N.A. N.A. N.A.
(B) Lower-skilled occupations 20,485.7 11.8 14,135.2 9.5 9,018.8 75
Clerks 4,278.5 9.0 2,359.1 74 1,141.4 7.1
Service workers and shop sales workers 5821.4 13.3 4,258.5 10.5 2,908.7 8.0
Craftand related workers 3,416.5 11.5 2,360.8 8.7 1,415.2 5.7
Plants and machine operators and assemblers 2,176.7 13.5 1,623.1 11.0 1,124.7 8.3
Elementary workers 4,792.6 134 3,533.7 10.6 2,428.9 8.2

Notes:  All working hours of afiected employees above the SWH threshold will be treated as overtime, which would be entled to compensation according to the
statutory overtime pay rate or the overtime pay rate of the enterprise, whichever is higher. The corresponding % increase in wages in a year is then
estimated by the amount of additional overtime pay over total wages of afiected employees. The wages are computed in accordance with the definition of
wages as setoutin the Minimum Wage Ordinance.

N.A. Notapplicable.

Sources: 2011 Annual Earnings and Hours Survey, Census & Statistics Department.
Aug-Oct 2011 General Household Survey, Census & Stafistics Department
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Appendix 7

A List of Questions to be Further Examined in Relation to the

Implementation of a Working Hours Regime in Hong Kong

I. Objective and Rationale

(1)

(2)

3)

4)

()

(6)

What is/are the objectives of working hours policy? Should we
consider it from the angle of protecting employees’ occupational
safety and health so that a maximum number of hours be prescribed?
Or should we focus on the fair compensation of overtime work and if
so overtime limitation may not be required?

Is legislation the best or only way to achieve the objective(s)?
Should other alternatives such as educational initiatives, awareness
raising campaign, industry or occupation specific codes and
guidelines be considered as well?

Are employees concerned more about long working hours without
compensation of overtime pay? Or are they willing to work long
hours given due compensation of overtime hours?

Should employees be given the right to choose the number of hours
they work? In other words, should the coverage of working hours
policy, if any, be made voluntary or compulsory? How do we
balance the employees’ freedom to choose the number of hours
worked and protection of their safety and health?

How should we handle the relationship between wages and working
hours in working hours regulation? Should employees’ wages be
allowed to be reduced concomitant with a reduction in working
hours?

Should working hours requirements be applied on the basis of each
employee or each employment contract? If the former is adopted,
how can the working hours requirements be enforced when the
employer concerned may not know how many jobs the employees
are working, and how the hours worked should be kept track of?
Which employer should give overtime pay for hours worked beyond
the weekly threshold when multiple employers are involved?
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I1.

Regime Design

(A) Definition of Working Hours

(B)

©

(7)
(8)

©)

What is the definition of working hours?

Should “on-call” time be treated entirely as working hours or should
its inclusion in working hours depend on different circumstances and,
if so, what considerations should be given to the statutory definition
of “on-call” time and working hours?

Should meal and/or rest breaks be included as working hours?

Standard working hours or maximum working hours

(10)

(1)

(12)
(13)

Should we adopt standard working hours or maximum working
hours?

What is the weekly threshold (common ones adopted internationally
are 40, 44 and 48 hours per week)? Or should we go for a higher
threshold, say 54 hours?  Should this threshold be applied

across-the-board?
Should we also set daily threshold, say 8 hours or 9 hours per day?

Can the weekly and daily thresholds be exceeded? If yes, under
what circumstances?

Overtime

(14)

(15)

(16)

Should the number of overtime hours be rigidly restricted? If an
upper limit is set, what should be the threshold? Should there be
only one upper limit, or different limits for different timeframes?
Should overtime exemption apply to certain industries only? If
overtime exemption is allowed, do companies have to seek approval
from the government authority?

Will certain categories of employees not be allowed to work
overtime e.g. pregnant and young persons?

Should we impose statutory overtime pay rate? If yes, should it be
a normal or premium pay rate?
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(17)

(18)

(19)

Should we have one overtime pay rate for all hours exceeding
statutory limit? Any special arrangement for overtime work on
statutory holidays and rest days, etc (i.e. different sets of overtime
pay rates)? Are there any criteria for overtime pay (overtime
counted strictly on a weekly basis or reference period allowed)?

Is agreement between employers and employees required for
overtime work? If yes, should the agreement be in writing?
Should we specify that the employees have the right to refuse to
work overtime? Are employers allowed to request employees to
work overtime and employees have no right to refuse under
exceptional circumstances e.g. cases of force majeure, employer
faces great loss and unpredictable amount of work? Will there be
different overtime pay rates if there is employees’ consent or without
consent? If the employer has specified that it is not permitted to
work overtime, can the employee still work overtime at his own
accord and claim overtime pay later?

Can overtime hours be compensated by leave/time-off? If yes, can
overtime hours be partly compensated by overtime pay and partly by
leave/time-off? Can employees choose to be compensated by
leave/time-off or overtime pay? If overtime is to be compensated
by leave/time-off, should it be calculated at the same rate as the
overtime pay rate (e.g. if the overtime pay rate is 1.5, 1.5-hour
time-off will be granted for 1 hour of overtime worked)?

(D) Exemptions

(20)

1)

Should regulation be imposed across-the-board, or should regulation
be introduced for certain industries? Should we set different criteria
with reference to the operation of different industries or job types?
If so, what sort of platform and mechanism should be used to
determine the criteria for different jobs and industries?

Should exemption be incorporated into the regime? If yes, should it
be:

® by occupation or job responsibility (the most common form of
exemption under study)?

® Dby salary level?

® by size or sales volume of companies?
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(22)

(23)

® other exceptional circumstances (e.g. emergency work arising
from accidents, natural disaster, urgent work on machinery or
equipment, etc.)?

Should one set of exemption criterion (e.g. any one of the above

criteria) or multiple exemption criteria (a combination of the above

criteria) be considered?

Should exemption be applied to the entire regime or only certain
aspects of the regime (e.g. only weekly working hours limit, only
overtime limit or overtime pay, etc.)?

(E) Flexibility Arrangements

(F)

(24)

(25)

(26)

(27)

(28)

Should any flexibility arrangements be allowed, and how are these
arrangements to be designed?

Should the regime incorporate tailor-made working hours systems for
certain industries or work nature?

What sort of mechanism should be used to determine the criteria for
different jobs and industries?

Should we adopt reference period for averaging of the weekly hours?
If yes, what is the length? Should there be different reference
periods for different industries/occupations/nature of work?

Should the regime allow opt-out from working hours regulation by
employees? Can the employee withdraw the opt-out and be covered
by the regime again?

Night Work and Shift Work

(29)

(30)

Will there be different sets of working hours standards for night
workers and shift workers?

Will night workers and shift workers enjoy different overtime pay
rate?

P. 305



Report of the Policy Study on Standard Working Hours
Appendix 7 — A List of Questions to be Further Examined in Relation to the
Implementation of a Working Hours Regime in Hong Kong

(G) Other Considerations

I11.

3D

(32)

(33)

(34)

(35)

How, in the course of designing working hours policy, should the
potential implications on small and medium enterprises (SMEs) be
taken into account? Will there be, say, any exemption on certain
standard working hours (SWH) measures for SMEs, or will the
implementation of certain SWH measures be deferred to facilitate a
smooth transition for SMEs? How should SMEs be defined for this
purpose?

If special measures are designed for SMEs, how do we resolve the
possible dilemma of “unfair treatment to employees of SMEs”?
Would these special measures be legally tenable in the Hong Kong
context?

How should the regime be designed so as not to substantially
increase the labour cost to a level beyond the affordability of
employers and hence seriously affect the business environment and
overall competitiveness of Hong Kong?

Do we consider increase in part-time or casual jobs a desirable trend?
If not, how should the regime be designed so as to minimise the
side-effect of increasing the number of part-time or casual jobs which
may eventually bring about fragmentation of work?

How can we improve employees’ rights and benefits through
working hours reduction without significantly causing adverse
impact on the employment opportunities of vulnerable employees?

Administrative Requirements and Penalty

(36)

(37)
(38)

(39)

What is the level of record keeping requirement imposed by
employers on employees’ working hours (i.e. how detailed should it
be?)?

How long should employers keep these records for inspection?

Will employers be held criminally liable for offences such as
violation of working hours and/or overtime limit? Will these
offences involve imprisonment and fine?

Will failure to keep proper records constitute an offence?
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IV. Implementation

(40) Whether the introduction of SWH shortly after statutory minimum
wage will adversely affect the business sector and in turn the
economy? If the answer is affirmative, what would be a reasonable
interval for mandating SWH?

(41) Should SWH be introduced in phases (i.e. certain weekly hours
threshold to be achieved by a certain period of time)?

(42) Should phased implementation be applied based on company size or
other criteria?
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AEHS Annual Earnings and Hours Survey

C&SD Census and Statistics Department

CH Contractual Working Hours

Code (The) Part III of the Canada Labour Code

Council Directive Council Directive 93/104/EC

EC Treaty Treaty Establishing the European Community

ECJ European Court of Justice

ECR Employment of Children Regulations

EO Employment Ordinance

ESDC Korean Economic and Social Development Commission

EU (The) The European Union

Eurofound European Foundation for the Improvement of Living and
Working Conditions

EYP(DR Employment of Young Persons (Industry) Regulations

FLSA Fair Labour Standards Act of 1938

FW Act Fair Work Act 2009 (Cth)

GDP Gross Domestic Product

GHS General Household Survey

Guidelines (The) Guidelines on Bus Captain Working Hours, Rest Times and
Meal Breaks

GMB Green Minibus

IFA Individual Flexibility Arrangement

ILCs International Labour Conventions

ILO International Labour Organisation

Japanese LSA (The) The Labour Standards Act of Japan

Korea Republic of Korea

Korean LSA (The) The Labour Standards Act of Korea

Labour Act (The) The Labour Act of 16 March 1971

LD Labour Department
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Abbreviations

Legislative Assembly
Committee (The)

LWHS

MWO

NES

New Work Systems Act

OECD

OSHO

oT

POT

RDO

SGSIA

SMEs

SMWwW

Standing Committee (The)
SWH

Labour Law (The)
Taiwan’s LSA
™D

TOIL

TFEU

UCOT

UK (The)

US (The)

WTD

WTR

The Third Standing Committee of the Legislative Assembly

Long-working-hours Sectors
Minimum Wage Ordinance
National Employment Standards

The Act of 17 March 1987 relating to the Introduction of
New Work Systems in the Enterprises

Organisation for Economic Co-operation and Development
Occupational Safety and Health Ordinance

Overtime

Paid Overtime

Rostered Day Off

Security and Guarding Services Industry Authority

Small and Medium Enterprises

Statutory Minimum Wage

Standing Committee for the Coordination of Social Affairs
Standard Working Hours

The Labour Law of the People’s Republic of China

The Labour Standards Act of Taiwan

Transport Department

Time-off In Lieu

Treaty on the Functioning of the EU

Uncompensated Overtime Hours

The United Kingdom

The United States

Working Time Directive (Directive 2003/88/EC)

Working Time Regulations
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Glossary

Glossary

Associate
professionals

Clerks

Compensated working
hours

Contractual working
hours

Craft and related
workers

Demographic
dependency ratio

Economic dependency
ratio

Elementary workers

Employees

Glossary

Definition

Associate professionals include science technicians, nurses and
midwives, dental assistants and other health associate professionals;
architectural, surveying and engineering technicians; optical and
electronic equipment controllers; ship pilots and air traffic
controllers; principals and teachers of primary school and
kindergarten/nursery; statistical assistants; computer operators; law
clerks; accounting supervisors; public relation officers; sales
representatives; designers; estate managers; social work assistants;
performers and sportsperson.

Clerks include stenographers, secretaries and typists; bookkeeping,
finance, shipping, filing and personnel clerks; cashiers and tellers;
receptionists and information clerks.

This is the sum of contractual working hours, paid overtime hours
and overtime hours to be compensated by time-off in lieu.

Contractual working hours are working hours in accordance with
the contract of employment, or with the agreement or at the
direction of the employer. Meal break is included in the working
hours if it is regarded as working hours according to the
employment contract or agreement with the employer; or if an
employee has to be in attendance at a place of employment during
his meal breaks in accordance with the employment contract or with
the agreement or at the direction of the employer, irrespective of
whether he is provided with work or not during the meal break
period.

Craft and related workers include miners and quarrymen;
bricklayers, carpenters and other construction workers; metal
moulders; blacksmiths; machinery, electric and electronic
instrument mechanics; jewellery workers and watch makers;
potters; typesetters; bakers, food and beverage processors; painters;
craft workers in textile, garment, leather, rubber and plastic trades
and other craft workers.

It refers to the number of persons aged under 15 and those aged 65
and over per 1 000 persons aged between 15 and 64.

It refers to the number of economically inactive persons per 1 000
economically active persons.

Elementary workers include cleaners; messengers; private security
guards; building caretakers; freight handlers; lift operators;
construction labourers; and hand packers.

Employees are persons who work for employers for wage, salary,
commission, tips, or payment in kind. Employees from the 2011
Annual Earnings and Hours Survey (AEHS) cover all employees
under the coverage of the Minimum Wage Ordinance (MWO).
Specifically, the MWO applies to all employees with the following
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Glossary

Estimated total
working hours

Full-time employees

Higher-skilled workers

Labour productivity

Lower-skilled workers

Managers and
administrators

Overtime hours to be
compensated by
time-off in lieu

Paid overtime hours

Definition

exceptions:

(i) a family member who lives in the same dwelling as the
employer;

an employee as defined in the Contracts for Employment
Outside Hong Kong Ordinance;

(i)
(iii) a person serving under a crew agreement under the Merchant
Shipping (Seafarers) Ordinance, or on board a ship which is
not registered in Hong Kong;

@iv)

an apprentice whose contract of apprenticeship has been
registered under the Apprenticeship Ordinance;

a student intern or a work experience student during a period of
exempt student employment as defined in the Minimum Wage
Ordinance;

™)

(vi) live-in domestic workers; and
(vii) Government employees.

This is the sum of contractual working hours, paid overtime hours,
overtime hours to be compensated by time-off in lieu and
uncompensated overtime hours.

Employees who could not be classified as part-time employees
(please refer to definition of part-time employees below).

Higher-skilled workers include managers and administrators;
professionals; and associate professionals.

Labour productivity is compiled by dividing real output (e.g. real
Gross Domestic Product or real value added) by labour input (e.g.
total hours worked or total persons engaged). It shows how efficient
labour input is used for generating real output.

Lower-skilled workers include clerks; service workers and shop
sales workers; craft and related workers; plant and machine
operators and assemblers; and elementary workers.

Managers and administrators include administrators; directors, chief
executive officers, presidents, general managers, functional
managers, branch managers and small business managers in
industry, commerce, import and export trades, wholesale and retail
trades, catering and lodging services, transport, electricity, gas,
water and other services.

Overtime hours to be compensated by time-off in lieu refers to the
overtime hours worked in a wage period that are to be compensated
by time-off after excluding those that have already been
compensated by time-off within the same wage period.

Paid overtime hours are those hours, in addition to the contractual
working hours, during which the employee is, in accordance with
the contract of employment or with the agreement or at the direction
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Part-time employees

Plant and machine
operators and
assemblers

Professionals

Service workers and
shop sales workers

Small and medium
enterprises

Statistical measures

Definition

of the employer, in attendance at a place of employment, and for
which the employee is compensated with overtime allowance.

Employees are regarded as working part-time if one of the
following conditions is met:

(i) the number of usual days of work per week is less than 5 (for
persons with a fixed number of working days per week); or

(ii) the number of usual hours of work per working day is less than
6 (for persons with a fixed number of working days per week);
or

(iii) the number of usual hours of work per week is less than 30 (for
persons without a fixed number of working days per week).

However, persons who usually work 24 hours per shift are
excluded, regardless of the number of usual days of work per week.

Plant and machine operators and assemblers include well drillers
and borers; ore smelting furnace operators; brick and tile kilnmen;
sawmill sawyers; paper makers; chemical processing plant
operators; power-generating plant and boiler operators; asbestos
cement products makers; metal finishers and electroplaters; dairy
and other food processing machine operators; printing machine
operators; machine operators for production of textile, rubber and
plastic products; assemblers; drivers; seamen and other plant and
machine operators.

Professionals include qualified professional scientists, doctors,
dentists and other medical professionals; architects, surveyors and
engineers; vice-chancellors, directors, academic staff and
administrators of university and post-secondary college; principals
and teachers of secondary school; statisticians; mathematicians;
system analysts and computer programmers; lawyers; accountants;
business consultants and analysts; social workers; translators and
interpreters; news editors and journalists; writers; librarians and
members of religious orders.

Service workers and shop sales workers include flight attendants
and travel guides; cooks and waiters/waitresses; baby-sitters;
hairdressers and beauticians; transport conductors and other service
workers; wholesale and retail salespersons in shops; shop assistants
and fashion models.

In this report, unless otherwise specified, small and medium
enterprises refer to those enterprises with fewer than 50 persons
engaged.

Key statistical measures include average, median, quartiles and
percentiles.

Average refers to the arithmetic mean of a set of data. It is
calculated by adding all the values of the data in the set divided by
the total number of data in the set.
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Temporary
employment

Uncompensated
overtime hours

Underemployment rate

Definition

For an ordered data set which is arranged in ascending order (i.e.
from the smallest value to the largest value), the median is the value
that ranks in the middle of all data in the set. If the total number of
data is an odd number, the median is the middle value of the ordered
data set. If the total number of data is an even number, the median
is the mean of the two middle values of the ordered data set.

Quartiles are the three values that divide an ordered data set into
four equal parts in terms of number of observations. The three
values, in order of magnitude, are called the first quartile (also
known as the lower quartile), the second quartile (also known as the
median) and the third quartile (also known as the upper quartile).
Correspondingly, the first (lower) quartile is the value that
delineates the lowest 25% of all the data concerned. The second
quartile is the value that delineates the lowest 50% of all the data
concerned, and thus is equal to the median. The third (upper)
quartile is the value that delineates the lowest 75% of all the data
concerned.

Percentiles are the 99 values that divide an ordered data set into 100
equal parts (in terms of number of observations). In brief, the p™
percentile is the value which delineates the lowest p% of all the
data, where p can be any integer value from 1 to 99. The 25"
percentile, 50™ percentile and 75™ percentile are equal to the first
(lower) quartile, median and third (upper) quartile respectively.

Temporary employment refers to an employment on a day-to-day
basis or for a fixed period of less than 60 days.

Uncompensated overtime hours refer to the overtime hours without
any compensation (neither overtime allowance nor time-off in lieu)
from employers.

Underemployment rate refers to the proportion of underemployed
persons in the labour force.

The criteria for an employed person to be classified as
underemployed are involuntarily working less than 35 hours during
the 7 days before enumeration; and either

(i) has been available for additional work during the 7 days before
enumeration; or

(i) has sought additional work during the 30 days before
enumeration.

Working short hours is considered involuntary if it is due to slack
work, material shortage, mechanical breakdown or inability to find
a full-time job. Following this definition, employed persons
taking no-pay leave due to slack work during the 7 days before
enumeration are also classified as underemployed if they work less
than 35 hours or are on leave even for the whole period during the
7-day period.
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Unemployment rate

Wages

Definition

Unemployment rate refers to the proportion of unemployed persons
in the labour force.

For a person aged 15 or over to be classified as unemployed, that
person should:

(i) not have had a job and should not have performed any work
for pay or profit during the 7 days before enumeration; and

(i) have been available for work during the 7 days before
enumeration; and

(iii) have sought work during the 30 days before enumeration.

However, if a person aged 15 or over fulfils the conditions (i) and
(i) above but has not sought work during the 30 days before
enumeration because he believes that work is not available, he is
still classified as unemployed, being regarded as a so-called
“discouraged worker”.

Notwithstanding the above, the following types of persons are also
classified as unemployed:

(i) persons without a job, have sought work but have not been
available for work because of temporary sickness; and

(i) persons without a job, have been available for work but have
not sought work because they:

<~ have made arrangements to take up a new job or to start
business on a subsequent date; or

< are expecting to return to their original jobs (e.g. casual
workers are usually called back to work when service is
needed).

“Wages” in the 2011 AEHS follows the definition as adopted in the
Employment Ordinance. In brief, the following components are
covered:

(i) Basic wage;
(i) Commission and tips not of gratuitous nature;

(iii) Guaranteed bonuses and allowances other than year-end
bonus/payment (e.g. shift allowance, cost-of-living allowance,
meal allowance, good attendance bonus not of gratuitous
nature); and

(iv) Overtime allowance.

The following are not covered in the definition of “wages” in the
2011 AEHS:

(i) The value of any accommodation, education, food, fuel, water,
light or medical care provided by the employer;

(i) Employer’s contribution to any retirement scheme;

(iii) Commission, attendance allowance or attendance bonus which
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Glossary Definition

is of a gratuitous nature or is payable only at the discretion of
the employer;

(iv) Non-recurrent travelling allowance or the value of any
travelling concession or travelling allowance for actual
expenses incurred by the employment;

(v) Any sum payable to the employee to defray special expenses
incurred by him/her by the nature of his employment;

(vi) End of year payment, or annual bonus which is of a gratuitous
nature or is payable only at the discretion of the employer; and

(vii) Gratuity payable on completion or termination of a contract of
employment.
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Prepared by the
Labour Department of
the Hong Kong Special Administrative Region Government

This study is produced to facilitate discussion by the community only. While every effort has
been made to ensure the accuracy of the content of this report, in view of the long historical
development of the subject, the diversity of economies studied and that not all information is
readily available, the HKSAR Government shall not be liable for any errors,

misrepresentations or omissions that may remain.

For enquiries on standard working hours, please email to enquiry@labour.gov.hk.
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