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Executive Summary of the Report of the Policy Study on Standard Working Hours

EXECUTIVE SUMMARY

Introduction

ES.1

ES.2

Acknowledging the concerns in the community over the working hours
situation in Hong Kong, the Government announced in both the 2010-11
and 2011-12 Policy Addresses that subsequent to the enactment of the
Minimum Wage Ordinance (Cap. 608), it would embark on a policy
study on standard working hours (SWH) to lay the foundation for an
informed public discussion on the matter. The Labour Department (LD)
was assigned the task and has now completed the policy study. This
report aims to provide a solid and objective basis for an informed and
in-depth discussion on this important and controversial subject and
stimulate exchange of opinions among stakeholders and people from
different sectors. The discussion will in the end shed light on the
optimal future policy direction, and facilitate the Government in
mapping out the way ahead.

The policy study was undertaken on three fronts. First, LD studied the
systems and experience of other places in regulating working hours.
Second, the Census and Statistics Department collected statistics on the
latest working hours situation of employees in various sectors of Hong
Kong. Third, the Economic Analysis and Business Facilitation Unit of
the Financial Secretary’s Office analysed the data collected to assess the
possible impact of introducing SWH in Hong Kong. Towards the end
of the report, we will identify a number of key issues that need to be
discussed in depth among employees, employers and the community at
large in exploring the way forward.

Regulatory Framework in Hong Kong

ES.3

To allow employees days off for taking rest, the Employment Ordinance
(EO) (Cap. 57) has specifically provided for rest days, statutory holidays
and paid annual leave. Currently, there is no general statutory
provision for standard or maximum working hours, overtime limits or
overtime pay in Hong Kong. Employers and employees are at liberty
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ES.4

to negotiate the terms and conditions of employment provided that such
terms and conditions meet the relevant requirements set down in the EO
and other relevant legislation. An employee whose employment
contract provides for overtime pay is protected by the EO against
unlawful deduction or defaults. Overtime pay is also included in the
calculation of various employee’s entitlements.

While there is no general statutory provision for standard or maximum
working hours, there are specific regulations under the EO to regulate
the working hours of children (under the age of 15) and young persons
(aged 15 or above and below 18) working in industrial undertakings,
covering the daily working hours, daily rest break, etc. To protect
employees from working prolonged hours without rest, the Government
also proactively promotes the importance of providing appropriate rest
breaks for employees and published a “Guide on Rest Breaks”. Certain
types of work or occupations are subject to working hours regulation,
either in the form of statutory notice (e.g. security personnel), or through
occupation-specific guidelines promulgated by government authorities
(e.g. franchised bus captains and green minibus drivers).

Overview of Global Working Hours Situation

ES.5

Working hours regulation could be traced back to the industrial
revolution in the 18™-19" century. The first international instrument'
on working hours was made by the International Labour Organisation
(ILO) in 1919 upon its inception. According to the ILO, 101 out of
107 countries surveyed have some form of statutory working hours
limits. While 41% of them adopt a 40-hour work week, the rest mostly
set their weekly working hours between 40 and 48 hours. In the Asia
Pacific region, 48-hour work week is most common (46%), while the
majority (67%) of the European Union (the EU) Member States and
other developed countries have adopted a 40-hour work week. In Asia
Pacific, 31% of countries have not regulated maximum weekly limit and
about 31% of the countries mandate a limit of 60 hours or more. As
for overtime remuneration, 71% of the countries surveyed provide an
overtime pay rate of at least 1.25 times of their normal salary rate; about
14% provide for less than 1.25 times and another 14% do not regulate

1

The Hours of Work (Industry) Convention, 1919 (International Labour Convention No. 1) limits hours of work for

employees in industrial undertakings to 8 hours a day and 48 hours a week.

P.2
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ES.6

overtime pay at all.

While the global working time situation provides a useful reference in
formulating Hong Kong’s working hours policy, authorities such as the
ILO and Organisation for Economic Co-operation and Development
(OECD) have cautioned against cross-national comparison of different
working hours situation and we must always give due regard to our local
social and economic circumstances.

Study of Working Hours Regimes in Other Places

ES.7

We have selected 12 places in our study, including: Singapore, Republic
of Korea (Korea), Japan, the Mainland, Macao, Taiwan, Australia, the
EU (the EU as a whole, with particular reference to the United Kingdom
(the UK) and Belgium), the United States (the US) and Canada. Our
research reveals that a working hours regime comprises at least five
essential components, namely:

(a) Standard or maximum working hours limit: Standard hours
limit is the number of hours that employees are expected to work
on a regular basis (e.g. a day or a week). Many regimes stipulate
an overtime pay rate at which work beyond the standard hours
should be remunerated. Maximum working hours, on the other
hand, protects employees’ safety and health by setting the limit
beyond which any work should be stopped, regardless of whether
additional compensation would be given.

(b)  Overtime limit and overtime pay: Overtime limits may be set
by reference to timeframes of a day, a week, a month, a year, a
combination of them and/or any other time period. Overtime
hours may be compensated by overtime pay at a premium
rate/normal rate, or by time-off/compensatory rest period, or both.

(c) Exemptions: Exemptions from working hours limits are common
and allowed under different categories, such as: (i) by occupation
or job responsibility; (i) by salary level; (ii1) by industry or sector;
(iv) by size or sales volume of company; and (v) other exceptional
circumstances.

P.3
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(d)

(e)

Flexibility arrangements: Many regimes allow the statutory
hours limit to be averaged over a certain period of time called
“reference period” (e.g. two weeks, one month or even longer,
etc.), so that employees and employers can schedule working
hours flexibly on a daily and weekly basis. Within the reference
period, any hours beyond the standard limit in individual
days/weeks can be worked without resort to overtime pay, as long
as the average working hours do not exceed the statutory limit.
Other flexibility measures include tailor-made working hours
systems for specific industries or occupations and an “opt-out”
arrangement.

Rest period: Rest period, which aims to preserve employees’
safety and health, usually takes three forms: (i) rest breaks within
a working day; (ii) daily rest periods between two consecutive
working days; and (iii) a weekly rest day.

Observations on Regime Design

ES.8 We have identified the following five issues that are crucial to the
design of any working hours regime, namely:

(a)

(b)

Definition of “working hours”: Among the 12 economies
studied, six have defined “working hours”, which generally
comprises the element of “the time during which the employee is
at the disposal of the employer”. Eight legislated for daily rest
breaks to be taken during the working day but most do not
stipulate rest breaks, and for that matter meal breaks, as working
hours. In the EU, “on-call” time would amount to working time
when an employee is required to be at his place of work during
that “on-call” time.

Objectives of working hours policy: Working hours policy may
serve different policy objectives, including: (i) occupational safety
and health (e.g. the EU and Japan); (ii) job creation and sharing
(e.g. Korea); (ii1) better work-life balance (e.g. Australia); and (iv)
fair compensation for overtime (e.g. the US). The adoption of
different objectives will eventually lead to very different regime
designs.

P. 4
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(c)

(d)

“Standard working hours” vs “maximum working hours”: For
those regimes which adopt standard daily limits, the 8-hour day is
most common (e.g. Singapore, Korea, Japan, the Mainland,
Macao, Taiwan and Canada). In terms of weekly limits, while a
40-hour week is prevalent (e.g. Korea, Japan, the Mainland,
Canada and the US), the number of such weekly limits could also
vary significantly from 38 hours (e.g. Australia), 44 hours (e.g.
Singapore), to 48 hours (e.g. Macao). To prevent excessive
working hours, the EU adopts a maximum weekly limit of 48
hours. Many other regimes introduce a cap on weekly overtime
hours (e.g. 12 hours in Korea) and/or monthly overtime hours (e.g.
36 hours on the Mainland, 45 hours in Japan, 46 hours in Taiwan
and 72 hours in Singapore). The standard hours limits together
with overtime limits constitute the absolute maximum working
hours limits of these economies.

Exemptions: Exemptions from working hours limits are found in
all the regimes studied, and are vital for the effective provision of
essential public service, certain occupations or industries, etc.
The most common form of exemption is “by occupation or job
responsibility”.  Certain occupations or work nature such as
“managerial, supervisory or professional work”, government
employees, domestic workers, surveillance or intermittent work,
etc. are commonly exempted from the working hours regimes of
the economies covered by the study. If SWH is to be established
in Hong Kong, thorough discussion among different stakeholders
is essential for achieving consensus on the scope of exemptions
required.

Flexibility arrangements: Flexibility arrangements are devised
to allow for variations in daily and weekly hours of work. Some
regimes adopt a simple reference period across the board to allow
working hours to be averaged over a certain period of time (e.g.
Singapore). Some regimes have designed various working hours
systems to cater for the specific needs of certain industries or
occupations (e.g. Korea). In some regimes, employees are even
allowed to opt-out generally from the working hours limit so that
they can work longer hours if they so wish (e.g. the UK).
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Implementation Experience in Other Places

ES.9

Experience in other places reveals that many important issues would
only come to light during the consensus building and implementation

stage.

(a)

(b)

(c)

They include the following:

A politicised and lengthy process of consensus building:
Polarised views of different stakeholders over SWH often led to
negotiation deadlock which prevented prompt legislation and
implementation. For instance, a review of the EU’s Working
Time Directive which commenced in 2004 is still unfinished as of
today. That said, the consensus building process is indispensable
for designing a solid framework of working hours policy, without
which arguments may persist post-legislation and undermine
implementation.

Disputes over key legal definitions: Key legal definitions,
however well-thought-out, may still be subject to challenge and
has to be resolved at court level. The European Court of
Justice’s rulings on “on-call” time has immensely impacted on the
public service sectors involving “on-call” time. In the US,
disputes on exemption criteria have resulted in an upsurge in
labour lawsuits. Thus certain key concepts under an SWH
regime must be carefully studied, without which the
implementation will certainly be hindered and fraught with
problems.

Employees benefits vs public service and business flexibility:
Different economies have incorporated different kinds of
exemptions and flexibility arrangements into their working hours
regimes to cater for their own needs having regard to their
individual circumstances. @ As there is no one-size-fits-all
solution to this complex issue, it is important that we take into
account our socio-economic conditions in considering the level
and kinds of exemptions and flexibility arrangements to be
adopted in the local context should SWH be contemplated. We
also cannot ignore the need to provide essential services, the
importance of business flexibility (for both big and small
businesses) in maintaining our competitive edge and the
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(d)

(e)

sentiment as well as rights and benefits of employees.

Possible wage reduction resulting from shorter working hours:
Faced with the legal requirement to pay overtime premium,
employers may no longer require employees to work overtime but
instead go for other means such as employing part-time workers,
etc. In contemplating working hours policy, careful
consideration must therefore be given to the possibility of wage
shrinkage, particularly for lower-skilled workers in elementary
occupations, as a result of working hours reduction.

Enforcement challenges: Non-compliance of SWH mainly
relates to non-payment of overtime and violation of overtime limit
as well as violation of statutory weekly hours limits. Unlike the
Statutory Minimum Wage (SMW) which concerns only low-paid
jobs, the coverage of any working hours regime is much wider
and affects many more employees. Experience in other places
indicates that enforcement is a very challenging task in a working
hours regime owing to the gap between the legislative
requirements and the highly dynamic workplace operations.
Effective enforcement requires a good design of the regime, as
well as the allocation of necessary resources to enforcement
agencies for carrying out inspection and promotional work.

Impact on the Labour Market and Working Hours Situation

ES.10 Experience in other places shows that the implementation of SWH
carries significant implications for the labour market and economy,
including:

(a)

Implications for small and medium enterprises (SMEs):
Implementation of SWH may impact strongly on SMEs’
operational flexibility, competitiveness and operating costs.
Specifically, SMEs may have to hire additional staff and/or give
overtime pay to existing ones to cope with seasonal surge in
workload. Additional administrative work may also be
generated for complying with various SWH requirements.
While measures such as delaying or phasing the application of
certain SWH requirements to SMEs (e.g. increased overtime pay
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(b)

(c)

(d)

rate and reduction of weekly working hours) may tide SMEs over
their difficulties, as in the cases of Korea and Japan, they also
carry negative impact such as “unequal” treatment for employees
of SMEs. Thus the community needs to find the right point of
balance.

Impact on actual working hours: While SWH is generally
perceived as a policy tool to reduce working hours, one must be
cautious not to take it as a panacea for all problems arising from
long working hours, which are associated with a wide array of
factors specific to individual economies, such as macroeconomic
environment, labour market, job nature or seasonal market
fluctuations, social or even cultural dimensions.

Impact on the labour market and general economy: For some
economies such as Korea, Japan and Australia, there is an increase
in part-time employment following working hours reduction or
implementation of SWH. With the proliferation of part-time
employment, more workers may have to work for multiple
employers or contracts, which begs the question of whether
working hours limit should apply on the basis of each worker or
each contract. As for the relationship between working hours
reduction and productivity growth, there has been considerable
debate over the years. Recent studies suggest that the effect of
working hours reduction on productivity is still far from
conclusive.

Relationship between SWH and SMW: While there are views
that the introduction of SMW must lead to legislation for SWH, it
is important to bear in mind that SMW and SWH each serves very
different policy objectives and it is possible for one to exist
without the other. Economically, the cumulative effect of SMW
and SWH may significantly weaken the flexibility of businesses
to adjust and rebound during hard times. Moreover, the level of
SMW rate may affect the effectiveness of a working hours regime.
In the case of Hong Kong, it is important to weigh carefully the
possible interplay of the two regimes to our economic well-being.

P.8
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Working Hours in Hong Kong: A Macroeconomic Perspective

ES.11

ES.12

We explore the possible reasons behind the phenomenon of relatively
long working hours in Hong Kong from a macroeconomic perspective.
These factors may be structural or cyclical. For example, Hong Kong’s
structural shift towards a service economy has increased the demand for
service-oriented employment, in particular higher-skilled workers in
professional services, as well as service and shop sales workers and
elementary workers engaged in consumption-related sectors. These
groups tend to work longer hours owing to operational needs and for
maintaining Hong Kong’s competitive edge in the pillar industries.

Hong Kong’s labour market structure is also open and flexible, as partly
reflected by the dominance of full-time employment, in contrast to what
is observed in many other developed economies. Such flexibility
facilitates cyclical adjustments of the labour market in absorbing
economic shocks, with working hours tending to lengthen to sustain
output growth amid employment loss during recessions, and vice versa.
In the longer term, working hours could play a more prominent role in
economic growth in view of the ageing population.

Overview of the Working Hours Situation in Hong Kong

ES.13

ES.14

The study examines the working hours situation in Hong Kong and
analyses the subject in terms of sectoral and occupational distribution, as
well as other socio-economic attributes such as gender, age and
education. Working hours are also analysed in terms of their nature,
namely contractual hours (CH), paid overtime (POT), overtime
compensated by time-off in lieu (TOIL), and uncompensated overtime
(UCOT).

In 2011, the average and median weekly total working hours for all
employees were estimated at 47.0 and 46.6 hours respectively. Figures
for full-time employees were slightly longer at 49.0 and 48.0
respectively. Most employees worked more than 40 hours a week, and
nearly a quarter had overtime work. Among them, about half had their
overtime work compensated either by POT or TOIL, while the
remaining half had UCOT.
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ES.15

ES.16

Lower-skilled workers in higher age groups with lower educational
attainment engaged in labour-intensive service sectors tend to have
longer CH and their overtime are often paid. On the other hand,
higher-skilled workers engaged in high value-added service sectors had
shorter CH, but many of them worked UCOT which considerably
prolonged their total working hours.

The micro-level analysis identifies long-working-hours sectors (LWHS)
with more employees having long working hours in absolute or
proportionate terms as compared to the overall economy. Based on this
definition, the survey results suggest that six sectors can be identified as
LWHS, namely: retail; estate management and security; restaurants; land
transport; elderly homes; and laundry and dry cleaning services.

Economic Implications and Impact Assessment

ES.17

ES.18

The report covers the possible implications of SWH policy to Hong
Kong’s economy and labour market, and also attempts to assess the
potential increase in labour costs to businesses under the policy. In the
absence of any experience in implementing working hours policy and a
well defined set of policy parameters, the cost impact assessment of
SWH has its constraints and limitations, and can only be undertaken by
way of scenario studies based on a broad-brush approach with a set of
plausible assumptions.

By altering only three policy parameters (i.e. weekly SWH threshold
(from 40 to 48 hours), statutory minimum overtime pay rate for working
hours beyond the SWH threshold (from 1.0 to 1.5 times), and exemption
criteria with regard to employees (e.g. exempting higher-skilled
employees from the regime)), a total of 27 scenarios were generated and
tested. It was found that the number of affected employees and the
increase in total wage bill could vary significantly. For example, under
scenarios without any exemption, the number of affected employees
would range from 1 320 200 to 2 378 900 (50.6% to 91.1% of full-time
employees), and the corresponding estimated increase in total wage bill
would be $8.0 billion to $55.2 billion per annum (1.7% to 11.4% of
2011 total wage bill), depending on the policy design and employers’
response under the prevailing economic and labour market situations.

P. 10
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ES.19 The complexity of the issue can likewise be illustrated from the
employees’ perspective by a number of hypothetical examples, which
showed an inconclusive outcome of employment earnings after SWH
implementation. Given the extent of uncertainties of the potential
impact on the economy and the labour market without knowing the
details of the policy parameters, an in-depth discussion and further
deliberation in the community is warranted so that a more realistic
impact assessment can be made when charting the way forward.

Key Issues to be Considered

ES.20 Working hours policy is a highly complex and contentious subject which
involves a myriad of interrelated social and economic issues. Given
the long-term and widespread implications that it will bring to our
labour market and work culture as well as our economy, it is necessary
for the community to examine and discuss these issues thoroughly
before coming to a view on the matter. We have identified at least six
key issues that need to be further discussed in depth, not only among
employee and employer groups but also by the community at large
before the way forward is decided.

(a)  Objectives of working hours policy: Working hours policy may
achieve a number of policy objectives including: (i) occupational
safety and health; (ii) job creation and sharing; (iii) better
work-life balance; and (iv) fair compensation for overtime. The
adoption of different objectives will involve different policy
considerations and result in different regime designs. Since no
single regime will fully meet all the objectives, it is important for
the community to reach a consensus on the ultimate objective of
SWH should it be mandated in Hong Kong.

(b) Labour flexibility and Hong Kong’s competitiveness: Should
SWH be introduced, we need to recognise the essential mitigating
role played by the exemptions and flexibility arrangements in
other SWH regimes, and consider in a pragmatic manner how
they should function in Hong Kong’s context. The community
needs to give serious thoughts to whether and how the
implementation of SWH, coupled with SMW, could unduly
impact on Hong Kong’s labour flexibility and business

P. 11
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(d)

(e)

environment, and whether this may stifle business development
and weaken Hong Kong’s competitiveness as a global business
centre, and impede the economic adjustment process particularly
given the current linked exchange rate regime.

Possible proliferation of part-timers and casual workers: As a
liberal labour market, Hong Kong has a distinctively low
proportion of part-timers and casual workers. Experience in
other places shows that SWH may eventually bring about
fragmentation of work and underemployment, if employees have
to involuntarily work fewer hours owing to ensuing adjustments
in the labour market structure with an increase in part-time or
casual jobs. The community has to assess whether such a
development is desirable, and consider how the possible increase
of part-timers and casual workers would further affect working
hours, employment and business operations.

Impact on businesses in general and SMEs in particular: The
cumulative cost incurred by compliance with various
labour-related legislation since the enactment of the EO in 1968 is
crudely estimated to be around 6% of the total wage bill in 2011.
Although most of the cost entailed should have been absorbed
over the years, the total compliance cost on businesses should be
considered when evaluating the overall affordability of employers
should an SWH policy be adopted. Given the importance of
SMEs to our economy, thorough discussion and consultation is
required to ascertain how far SMEs in different trades and with
different operational needs can cope with statutory working hours
requirements, on top of SMW and other statutory labour benefit
obligations.

Modus operandi of different industries: It is challenging to
devise simple SWH measures to adequately cater for the
multifarious needs of different industries and sectors as well as
jobs and occupations.  Should SWH be introduced, the
community needs to consider whether the regime should have
universal application, or apply only to certain industries and/or
occupations with particularly long working hours, etc. Also, we
should consider the need for other general flexibility

P. 12



Executive Summary of the Report of the Policy Study on Standard Working Hours

arrangements to be incorporated into the regime and the level of
flexibility that is considered appropriate.

(f)  Is legislation the best way forward?: Long working hours is an
issue to be addressed. However, a statutory SWH regime should
not be regarded as a panacea for solving all long working hours
related problems. We need to consider the most appropriate and
effective form of working hours policy that fits Hong Kong’s
unique socio-economic circumstances on the one hand, and
balances the interests of employers and employees as well as
broader social concerns (e.g. work-life balance) on the other.
Eventually, the community needs to reach a consensus as to
whether establishing a comprehensive SWH regime by legislative
means is in the best interest of Hong Kong.

The Next Step Forward

ES.21

ES.22

A major policy aimed at improving employees’ rights and benefits like
SWH will affect not only employers and employees, but also the entire
community and economy. In seeking to advance labour rights and
benefits, the Government must in parallel consider the pace of economic
development, other labour protection measures to be introduced and
their relative priority, the affordability of the community and the need to
strike a sensible balance between the interests of employers and
employees.  This report is the Government’s serious attempt to
kick-start a policy discussion on the controversial issue of SWH.

Given the far-reaching implications of the SWH policy on the local
economy and community, the success of such a policy could only be
built upon consensus to be reached among various sectors of the
community, particularly between employers and employees. Indeed,
experience in other places also indicates that consensus building for
SWH is a lengthy process owing to its complex and technical nature, as
well as the controversies involved. Therefore, it is essential that the
public is fully aware of the issues involved and their implications. This
report should provide a sound and solid basis for further discussion
among the stakeholders and the general public.

P. 13
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Note:

A list of major questions to be further examined in relation to the
implementation of SWH in Hong Kong is given at Appendix 7 of the
Report of the Policy Study on Standard Working Hours. The list is
now reproduced at Annex of this Executive Summary for readers’ easy
reference.
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I.

Annex

A List of Questions to be Further Examined in Relation to the

Implementation of a Working Hours Regime in Hong Kong

Objective and Rationale

(1)

)

3)

4)

()

(6)

What is/are the objectives of working hours policy? Should we
consider it from the angle of protecting employees’ occupational
safety and health so that a maximum number of hours be prescribed?
Or should we focus on the fair compensation of overtime work and if
so overtime limitation may not be required?

Is legislation the best or only way to achieve the objective(s)?
Should other alternatives such as educational initiatives, awareness
raising campaign, industry or occupation specific codes and
guidelines be considered as well?

Are employees concerned more about long working hours without
compensation of overtime pay? Or are they willing to work long
hours given due compensation of overtime hours?

Should employees be given the right to choose the number of hours
they work? In other words, should the coverage of working hours
policy, if any, be made voluntary or compulsory? How do we
balance the employees’ freedom to choose the number of hours
worked and protection of their safety and health?

How should we handle the relationship between wages and working
hours in working hours regulation? Should employees’ wages be
allowed to be reduced concomitant with a reduction in working
hours?

Should working hours requirements be applied on the basis of each
employee or each employment contract? If the former is adopted,
how can the working hours requirements be enforced when the
employer concerned may not know how many jobs the employees
are working, and how the hours worked should be kept track of?
Which employer should give overtime pay for hours worked beyond
the weekly threshold when multiple employers are involved?
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I1.

Regime Design

(A) Definition of Working Hours

(B)

©)

(7)
(8)

©)

What is the definition of working hours?

Should “on-call” time be treated entirely as working hours or should
its inclusion in working hours depend on different circumstances and,
if so, what considerations should be given to the statutory definition
of “on-call” time and working hours?

Should meal and/or rest breaks be included as working hours?

Standard working hours or maximum working hours

(10)

(1)

(12)
(13)

Should we adopt standard working hours or maximum working
hours?

What is the weekly threshold (common ones adopted internationally
are 40, 44 and 48 hours per week)? Or should we go for a higher
threshold, say 54 hours?  Should this threshold be applied

across-the-board?
Should we also set daily threshold, say 8 hours or 9 hours per day?

Can the weekly and daily thresholds be exceeded? If yes, under
what circumstances?

Overtime

(14)

(15)

(16)

Should the number of overtime hours be rigidly restricted? If an
upper limit is set, what should be the threshold? Should there be
only one upper limit, or different limits for different timeframes?
Should overtime exemption apply to certain industries only? If
overtime exemption is allowed, do companies have to seek approval
from the government authority?

Will certain categories of employees not be allowed to work
overtime e.g. pregnant and young persons?

Should we impose statutory overtime pay rate? If yes, should it be
a normal or premium pay rate?
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(17)

(18)

(19)

Should we have one overtime pay rate for all hours exceeding
statutory limit? Any special arrangement for overtime work on
statutory holidays and rest days, etc (i.e. different sets of overtime
pay rates)? Are there any criteria for overtime pay (overtime
counted strictly on a weekly basis or reference period allowed)?

Is agreement between employers and employees required for
overtime work? If yes, should the agreement be in writing?
Should we specify that the employees have the right to refuse to
work overtime? Are employers allowed to request employees to
work overtime and employees have no right to refuse under
exceptional circumstances e.g. cases of force majeure, employer
faces great loss and unpredictable amount of work? Will there be
different overtime pay rates if there is employees’ consent or without
consent? If the employer has specified that it is not permitted to
work overtime, can the employee still work overtime at his own
accord and claim overtime pay later?

Can overtime hours be compensated by leave/time-off? If yes, can
overtime hours be partly compensated by overtime pay and partly by
leave/time-off? Can employees choose to be compensated by
leave/time-off or overtime pay? If overtime is to be compensated
by leave/time-off, should it be calculated at the same rate as the
overtime pay rate (e.g. if the overtime pay rate is 1.5, 1.5-hour
time-off will be granted for 1 hour of overtime worked)?

(D) Exemptions

(20)

1)

Should regulation be imposed across-the-board, or should regulation
be introduced for certain industries? Should we set different criteria
with reference to the operation of different industries or job types?
If so, what sort of platform and mechanism should be used to
determine the criteria for different jobs and industries?

Should exemption be incorporated into the regime? If yes, should it
be:

® by occupation or job responsibility (the most common form of
exemption under study)?

® Dby salary level?

® by size or sales volume of companies?
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(22)

(23)

® other exceptional circumstances (e.g. emergency work arising
from accidents, natural disaster, urgent work on machinery or
equipment, etc.)?

Should one set of exemption criterion (e.g. any one of the above

criteria) or multiple exemption criteria (a combination of the above

criteria) be considered?

Should exemption be applied to the entire regime or only certain
aspects of the regime (e.g. only weekly working hours limit, only
overtime limit or overtime pay, etc.)?

(E) Flexibility Arrangements

(F)

(24)

(25)

(26)

(27)

(28)

Should any flexibility arrangements be allowed, and how are these
arrangements to be designed?

Should the regime incorporate tailor-made working hours systems for
certain industries or work nature?

What sort of mechanism should be used to determine the criteria for
different jobs and industries?

Should we adopt reference period for averaging of the weekly hours?
If yes, what is the length? Should there be different reference
periods for different industries/occupations/nature of work?

Should the regime allow opt-out from working hours regulation by
employees? Can the employee withdraw the opt-out and be covered
by the regime again?

Night Work and Shift Work

(29)

(30)

Will there be different sets of working hours standards for night
workers and shift workers?

Will night workers and shift workers enjoy different overtime pay
rate?



Annex — A List of Questions to be Further Examined in Relation to the
Implementation of a Working Hours Regime in Hong Kong

(G) Other Considerations

I11.

€1y

(32)

(33)

(34)

(35)

How, in the course of designing working hours policy, should the
potential implications on small and medium enterprises (SMEs) be
taken into account? Will there be, say, any exemption on certain
standard working hours (SWH) measures for SMEs, or will the
implementation of certain SWH measures be deferred to facilitate a
smooth transition for SMEs? How should SMEs be defined for this
purpose?

If special measures are designed for SMEs, how do we resolve the
possible dilemma of “unfair treatment to employees of SMEs”?
Would these special measures be legally tenable in the Hong Kong
context?

How should the regime be designed so as not to substantially
increase the labour cost to a level beyond the affordability of
employers and hence seriously affect the business environment and
overall competitiveness of Hong Kong?

Do we consider increase in part-time or casual jobs a desirable trend?
If not, how should the regime be designed so as to minimise the
side-effect of increasing the number of part-time or casual jobs which
may eventually bring about fragmentation of work?

How can we improve employees’ rights and benefits through
working hours reduction without significantly causing adverse
impact on the employment opportunities of vulnerable employees?

Administrative Requirements and Penalty

(36)

(37)
(38)

(39)

What is the level of record keeping requirement imposed by
employers on employees’ working hours (i.e. how detailed should it
be?)?

How long should employers keep these records for inspection?

Will employers be held criminally liable for offences such as
violation of working hours and/or overtime limit? Will these
offences involve imprisonment and fine?

Will failure to keep proper records constitute an offence?
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IV. Implementation

(40) Whether the introduction of SWH shortly after statutory minimum
wage will adversely affect the business sector and in turn the
economy? If the answer is affirmative, what would be a reasonable
interval for mandating SWH?

(41) Should SWH be introduced in phases (i.e. certain weekly hours
threshold to be achieved by a certain period of time)?

(42) Should phased implementation be applied based on company size or
other criteria?

P. 20
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