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"ENE ) FOCHEE (R81Er R 86E:)

“The Common Law Intention”

81. It 1s argued strongly by counsel for all defendants that, in addition to an intention

within one or more of the 7 limbs stated in section 9(1) of the Crimes Ordinance, a

seditious intention must also include “an intention to incite persons to violence or to

create public disturbance or disorder for the purpose of disturbing constituted authority”
formulated by case law in various common law jurisdiction (“the Common Law

Intention”). In my judgment, there is no legal basis to incorporate the Common Law

Intention into the statutory definition of “seditious intention™ stipulated in section 9 of

the Crimes Ordinance.

82. First, while the offence of sedition has its origin in the common law, sedition has
been a statutory offence in Hong Kong since 1914 when the Seditious Publications
Ordinance was enacted. There have been various legislative amendments thereafter,
and the law now is that stated in sections 9 and 10 of the Crimes Ordinance. The
meaning of ‘“seditious intention” in Hong Kong is therefore defined by statute,
including what 1s and what 1s not “seditious intention” according to the definition
stipulated in the two subsections of section 9. Hence, it is the statutory meaning of

“seditious intention” that matters. 74
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“The Common Law Intention”

83. Second, when moving the Sedition (Amendment) Bill 1970 to include an intention
to incite other persons to violence, or to counsel disobedience to law or to any lawful
order [which later became the present sections 9(1)(f) and 9(1)(g)] as another two
limbs of seditious intention in the Sedition Ordinance, the then Attorney General said
it was likely that, for a seditious intention in the other forms [which were equivalent to
the present section 9(1)(a) to (e)], there would usually be an incitement to violence or
to disobedience of the law. By using the words “likely” and “usually”, it shows that
the Common Law Intention (which required an intention to incite other persons to
violence) was not a necessary element of the seditious offences in Hong Kong.
Likewise, the colonial government in Hong Kong pushed through the Crimes
(Amendment) (No. 2) Bill on 24 June 1997 to add the words “with the intention of
causing violence or creating public disorder or a public disturbance” into section 10(1)
of the Crimes Ordinance. If seditious intention in section 9 had already included the
Common Law Intention, there was clearly no need to push through this amendment.

84. Third, in Fei Yi Ming, it was held on appeal by the Full Court that incitement to
violence was not a necessary element to be proved by the prosecution. This authority
1s binding on this court under the doctrine of stare decisis.
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“The Common Law Intention”

85. Fourth, defence counsel have cited many cases on the Common Law Intention, but
the introduction of the Common Law Intention as a requirement constituting a
seditious intention seemed to stem from the need perceived by the judges to limit
the scope of the sedition offence so that it was only when the words uttered had
created a real risk to upset the political and social order before the criminal law
would step in to intervene. In those days, such real risk might be created only when
violence or threat of violence was used. The situation has changed nowadays.
Violence is not the only means to bring down a government or cripple its running.
Spreading rumour, hatred and disinformation is clearly a readily available and may
even be a more effective weapon without the need to incite people to violence.
Since the common law is always developing, there is no reason now to stick to the
Common Law Intention formulated decades ago to make incitement to violence a
prerequisite component of a seditious intention.
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“The Common Law Intention”

86. Fifth, Article 20 of the NSL has made it clear that the offence of secession can
be committed whether or not force or threat of force is used. Since the offence
of sedition usually occurs as a prelude to secession, incorporating the Common
Law Intention into the definition of seditious intention in the Crimes Ordinance
does not conform with the intention that the NSL and the laws of HKSAR
including sedition should work as a coherent whole to safeguard national
security in the Region.
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